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What Makes 
the Other Guy Tick? 


Capitalizing on Personality 


Differences in Management 


Mark Carpenter, Ronald G. Lynch, and Richard R. McMahon 


ow do the people in your organi- 
zation get along? Do they gener- 


ally agree about matters of mo- 
rale, or who should make decisions, or 
who should do what jobs? Probably not. 
Conflicts like that are inevitable in human 
organizations. Usually they are said to 
result from personality differences, and 
they can be major obstacles to efficient 
operation. This article will describe a 
method of helping managers and other 
members of an organization recognize the 
personality differences among them and 
use those differences to strengthen their 
organization. 

Personality, as used here, refers to the 
complex array of personal characteristics 
(needs, motivation, values, morals, etc.) 
that make people different. But these gen- 
eral terms do not describe the individual's 
basic attitude—or approach to life—that 
guides his behavior and is reflected in his 
personality (and sometimes conflicts with 





Mr. Lynch and Mr. McMahon are Institute 
faculty members who have an interest in human 
behavior and human relations. Mr. Lynch’s field 
is police administration, and Mr. McMahonisa 
psychologist. Mr. Carpenter was a research as- 
sistant at the Institute of Government and is a 
graduate student in Public Administration at the 
University of North Carolina at Chapel Hill. 


other approaches). As a result, psycholo- 
gists have sought ways to identify what it 
is that makes up each person's preferred 
way of dealing with the world. 

The Myers-Briggs Type Indicator 
(MBTI)! does just that—it is a test that 
identifies these specific components and 
makes it possible to compare differences 
in these fundamental approaches among 
individuals. The MBT1 is used in manage- 
ment training and consultation by the In- 
stitute of Government and other agen- 
cies.? Its ability to spot and compare the 
qualities that make people the way they 
are has proved particularly useful for 
managers who want to reduce the con- 
flicts that personality differences can pro- 
duce within their organization. The man- 
agers who use the MBTI find that it helps 
them to recognize both compatible and 
incompatible personality types. In under- 
standing personality differences, manag- 
ers can see how these differences affect 
relationships and thus can avoid conflict 
and enhance the organization’s overall 
performance. 





1. Published by the Center for Applications 
of Psychological Type, Inc., Gainesville, Florida. 
2. MBTI is not the only test of its type. 





The terms used here 


The Myers-Briggs Type Indicator has 
been used for over twenty years to deter- 
mine the individual “preferences” theo- 
rized by the psychologist Carl Jung. 
Jung’s theories about personality form 
the basis of the MBTI. He believed that 
there are four basic mental processes: sens- 
ing, intuition, thinking, and feeling. These 
processes are present yet different in every- 
one because of the differences in people’s 
experiences as they grow up. In the ideal, 
each individual develops a command of 
all functions and uses them throughout 
his or her life.> But because of differences 
in life experiences, people have different 
levels of development in these functions 
and different preferences and approaches 
to the situations that life presents. 

The MBTI categorizes these functions 
in relation to (1) the way people become 
aware of the outside world, and (2) the 
way they come to conclusions about what 
they have become aware of—that is, how 
they make decisions. Each person’s per- 
ception of the outer world depends on 
either the sensory process or intuition. 





3. C. G. Jung, Psychological Types (New 
York: Harcourt, Brace, 1923). 
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People who are more inclined toward the 
sensory method of perception perceive 
through the five senses. This type remains 
content to deal with the here and now. 
Those inclined toward intuition rely on 
indirect perception by way of the subcon- 
scious, adding to what they perceive 
through the senses and pursuing the possi- 
bilities of the situation. 

The degree to which one may prefer 
one or the other of these methods of per- 
ception can be visualized on a continuum 
that places total reliance on sensory per- 
ception at one end of the scale and total 
reliance on intuition at the other. Most of 
us fall not on either extreme of the scale 
but somewhere between. Those who find 
themselves on the sensory side of the scale 
prefer gathering observable facts of a situ- 
ation; they tend to become “realistic, prac- 
tical, observant, ... and good at remember- 
ing a great number of facts and working 
with them.”4 Those who rest on the intui- 
tion side tend to value imagination and in- 
spirations and to be good at both produc- 
ing new ideas and projects and problem- 
solving. 


Sensory 0 Intuition 





When a person comes to settling, 
closing, or completing an issue, he may 


use one of two processes: thinking or feel- 
ing. A person in whom the thinking (ra- 
tional) process dominates tends to be logi- 
cal, objective, and consistent and to make 
decisions by analyzing and weighing the 
facts. Those who rely mostly on the feeling 
process tend to make decisions on the 
basis of values, or “because it feels right.” 
They also tend to be sympathetic, appre- 
ciative, and tactful in dealing with others. 
These processes can also be visualized by 
using a continuum: 


| | 
Thinking 0 Feeling 





The processes of perceiving and reach- 
ing conclusions develop independently. 
Thus combinations of the perceptive 





4. Mary H. McCaulley, “Introduction to the 
MBTI for Researchers,” Application of the 
Myers- Briggs Type Indicator to Medicine and 
Other Health Professions (Gainesville, Fla.: Cen- 
ter for. Applications of Psychological Type, Inc. 
1977), p, 2. Many phrases that appear throughout 
this article are taken, without quotation marks 
from this source. The authors are indebted to 
Ms. McCaulley. 
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processes and the judgment processes can 
create the following four combinations: 

ST(sensory plus thinking). People with 
this combination are mainly interested in 
facts and make decisions by impersonal 
analysis. Their personalities tend to be 
practical and matter-of-fact. 

SF (sensory plus feeling). People with 
this combination are interested in facts 
but are also in tune with the personal 
feelings of themselves and others. They 
are sociable and friendly. 

NF (intuition plus feeling). People with 
this combination are interested not in facts 
but in possibilities for the future—they 
base their decisions on personal feelings. 
They are enthusiastic and insightful. 

NT (intuition plus thinking). People 
with this combination are interested in 
possibilities but approach them with im- 
personal analysis. In decision-making 
they more or less ignore the human 
element. 

Which combination of preferences an 
individual has developed in perceiving 
and judging makes a large difference in 
the types of work he will enjoy. An ST 
(sensory, thinking) person would prefer a 
job that requires gathering data and then 
making logical, calculated decisions based 
on the data. An SF (sensory, feeling) per- 
son or an NT (intuitive, thinking) person 
would probably prefer a job that requires 


extensive dealings with people or with 
abstract concepts or ideas. 

Judgers (that is, people who like to 
decide matters quickly) tend to arrange 
their lives; they live in a planned, decided, 
orderly way—wanting to regulate life and 
control it. Perceivers (that is, people who 
like to keep their options open) are not so 
dependent on order and rigidity. They 
live flexibly and are spontaneously able to 
understand life and adapt to it. Perceivers 
enjoy seeking the alternatives, while those 
who like to decide quickly take the evi- 
dence as presented and act promptly to 
settle the issue. 

The final characteristic measured by 
the MBTI centers on the individual’s rela- 
tive interest in the outer or inner worlds— 
that is, on whether he prefers “iritrover- 
sion” or “extroversion.” The introvert con- 
centrates on the inner world, more content 
in dealing with ideas and concepts. The 
extrovert enjoys focusing on the world 
around him and is more comfortable in 
acting than in contemplating. Sometimes 
these words are given positive or negative 
connotations; in this context they merely 
describe individual preferences. 

A person can be: 

(1) I (Introverted) or E (Extroverted); 
(2) S (Sensing) or N (Intuitive); 

(3) T (Thinking) or F (Feeling); and 
(4) J (Judging) or P (Perceiving). 





Chart | shows the possible combinations 
of these four preferences into the sixteen 
types described by the MBTI, as well as 
the known characteristics of people who 
have each combination. Each preference 
contributes unique characteristics that 
help to shape the individual. Some situa- 
tions demand the use of one set of pre- 
ferred approaches rather than another. 
People tend naturally to act and react in 
ways that are most comfortable for them. 
But one’s preferred approach may not be 
the most appropriate for dealing with the 
situation at hand—or it may conflict with 
the approach preferred by a co-worker. 
When this happens, being aware of and 
accepting of the psychological preferences 
of both ourselves and those we work with 
can help in maintaining healthy, produc- 
tive relationships. 


The MBTI in action 


A small-town administration. The 
MBTI may be used ina variety of ways to 
help develop better working relationships. 
One example comes from a small North 
Carolina town that had poor communica- 
tion and coordination among its depart- 
ments. In an effort to create a more pro- 
ductive environment, town administrators 
held a series of retreats (with our assist- 
ance) in which the MBTI became a valua- 
ble tool. It served as a means of identifying 
the problem areas and opened the way for 
discussions about the stylistic differences 
in management that accounted for the 
poor communication and coordination. 

When the retreat began, the partici- 
pants named their strengths as depart- 
ment heads, listing such things as willing- 
ness to make a decision, capacity for logi- 
cal thinking, and reasonable conserva- 
tism. They also listed what they saw as 
personal shortcomings: lack of awareness 
of feelings and reluctance to initiate and 
accept change. This list made by the parti- 
cipants themselves corresponds rather 
closely to the characteristics identified for 
them by the MBTI. For example, in 
talking with Department Head Jones‘ 
(with characteristics ESTJ—that is, extro- 
verted, sensory, thinking, judging) about 
programs to improve employee morale, 
Department Head Smith (with character- 





5. All of the following surnames are pseudo- 
nyms. 


ISTJ 
— Dependable 
— Decisive 
—Quiet, serious 
—Interested in thor- 
oughness, detail 


ISTP 
—Impulsive 
—Free spirit 
—Risk-taker 
—Thrives on 

excitement 


ESTP 
—Person of action 
—Negotiator, 

diplomat 
—Theatrical, 

exciting 
—Witty, clever 


ESTJ 
—In touch with 
external environs 
—Good organizer 
—Adheres to 


standard operating 


procedures 
—Traditional, feels 

that rituals are 

important 


Chart 1 
The Myers-Briggs Type Indicator Combinations 


ISFJ 
—Service-oriented 
—Willing to work 

long hours 
—Respects tradition 
—Extremely 
dependable 
— Devoted, loyal 


ISFP 
—Sensitive 
—Shuns leadership 
—Experiences 

intensely 


ESFP 
—Warm, optimistic 
—Charming, clever 
—Sociable 
—Outstanding con- 

versationalist 
—Prefers active jobs 


ESFJ 
—The most sociable 
—Promotes 
harmony 
—Outstanding 
salesperson 
—Duty- and service- 
oriented 
—Emotional 





E = Extrovert 
S = Sensor 

T = Thinker 
J = Judger 


ST(sensory plus thinking). Peopie with this combination are mainly interested in facts and make decisions 


I = Introvert 

N = Intuitor 

F = Feeler 

P = Perceiver 


INFJ 
—Highly sensitive to 
others 
—Perseverance in his 
work 
—Enjoys 
problem-solving 
—Has strong drive to 
help others 


INFP 
— Deeply caring 
—Enthusiastic 
—Independent 
—Adaptable, 
— Welcomes new 
ideas and 
information 


ENFP 
— Enthusiastic, 
imaginative 
—Independent 
—Keen and penetrat- 
ing observer 


ENFJ 
—Person-oriented 
—Willing to be 

involved 
—Sociable, popular 
—Settled and 

organized 


INTJ 
—Self-confident 
—Natural decision- 

maker 
—Extremely 

theoretical 
—Single-minded 


INTP 
—Very precise in 
thought and 
language 
— Has intense 
concentration 
—Curious, searching 
—Quiet, reserved 


ENTP 
—Deals imaginative- 
ly with others 
—Good analyst 
—Open-minded 
attitude 
— Fascinating con- 
versationalist 
—Versatile 


ENTJ 
—Strong leader 
—Searches for 

policy, goals 
—Natural organiza- 
tion builder 
— Devoted to job 


by impersonal analysis. Their personalities tend to be practical and matter-of-fact. 


SF (sensory plus feeling). People with this ¢ 





ion d in facts but are also in tune with the 


personal feelings of themselves and others. They are sociable and friendly. 


NF (intuition plus feeling). People with this c 





are i d not in facts but in possibilities for 


the future—they base their decisions on personal feelings. They are enthusiastic and insightful. 


NT(intuition plus thinking). People with this c 


ion arei 





d in possibilities but approach them 


with impersonal analysis. In decision-making they more or less ignore the human eiement. 
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istics ISFJ—introverted, sensory, feeling, 
judging) was frustrated by the lack of 
enthusiasm shown toward “feelings” by 
Jones. Jones’s rational thinking prefer- 
ence (T) tended to dominate his attitude, 
and he did not necessarily agree that 
Smith’s plan to make employees more 
comfortable in their positions was useful. 
After taking the MBTI, these two admin- 
istrators were able to recognize and accept 
the differences in their personal ap- 
proaches and then could discuss problems 
and work through these differences in a 
nonjudgmental, nondefensive manner. 
Their ability to communicate improved, 
and they could anticipate areas in which 
they might have trouble cooperating in 
the future. Since the town administration 
had eight thinkers (T) and only two 
feeling-oriented (F) people, it became ob- 
vious that these Fs needed more opportu- 
nity to contribute to decisions being made 
in regard to employee relations. 

Another problem was that the organi- 
zation had no perceivers (Ps). The judgers 
(Js) made decisions rapidly and some- 
times did not see all the implications of 
the problem or the other possible solu- 
tions to it. The MBTI helped the group to 
recognize their strong J preference and to 
step back from hasty decisions in order to 
review alternatives before making a final 
decision. 

Difficulties in communication also 
existed between the sensors (Ss) and intui- 
tors (Ns) in relation to planning. Depart- 
ment Head Brown (ENT J—extroverted, 
intuitive, thinking, judging) usually devel- 
oped imaginative and innovative plans 
for the city. But he often had a hard time 
convincing people like introverted, sen- 
sory, thinking, judging Department Head 
Evans (ISTJ) and the extroverted, sen- 
sory, thinking, judging Assistant Manager 
Green (ESTJ) that these plans did not 
encourage unwanted changes. The MBTI 
helped both sides see why the differences 
of opinion existed between them. They 
were also able to recognize the importance 
of the differences and the importance of 
adjusting to and compromising with the 
other approach. 

After several of these sessions, the 
group developed joint goals for the de- 
partments. They decided to let down de- 
partmental barriers by communicating 
more often with each other directly in- 
stead of through the manager. Appreciat- 
ing and understanding the roles of other 
departments gave each department a 
stronger commitment to the overall re- 
sponsibilities of the town government. 
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A police department. A second exam- 
ple of the MBTI’s usefulness comes from 
the police department of a medium-sized 
North Carolina city. The chief and his 
subordinates were frustrated by their in- 
ability to communicate. In addition, the 
officers felt that the captain and the lieu- 
tenants were not hearing their complaints. 
After taking the MBTI, the group dis- 
cussed the results in relation to the opera- 
tion of their department. They found that 
the chief was a sensory feeling (SF) per- 
son while the commanders below him 
were predominantly sensory-thinking 


(ST) types. Therefore most of the com- 
manders’ proposals did not address em- 
ployee morale issues, which the chief con- 
sidered important. On the other hand, the 
commanders became frustrated because 
their logical, precise proposals were con- 
stantly rejected. 

The morale problems were also aggra- 
vated by the lack of feelers (Fs) in the 
organization. Employees were not receiv- 
ing enough praise or recognition for their 
work. Although the chief was an F, he 
knew little about these problems because 
the commanders (Ts) who reported to 





- Does following a schedule 
(A) appeal to you, or 
(B) cramp you? 


. Do you usually get along better with 
(A) imaginative people, or 
(B) realistic people? 


. If strangers are staring at you in a crowd, 
do you 
(A) often become aware of it, or 
(B) seldom notice it? 


. Are you more careful about 
(A) people's feelings, or 
(B) their rights? 


. Are you 
(A) _ inclined to enjoy deciding things, or 
(B) just as glad to have circumstances 
decide a matter for you? 


. When you are with a group of people, would 
you usually rather 
(A) join in the talk of the group, or 
(B) talk individually with people 
you know well? 


. When you have more knowledge or skill in 
something than the people around you, is it 
more satisfying 
(A) to guard your superior knowledge, or 
(B) to share it with those who want 

to learn? 


. When you have done all you can to remedy 
a troublesome situation, are you 
(A) able to stop worrying about it, or 
(B) _ still more or less haunted by it? 


. If you were asked on a Saturday morning 
what you were going to do that day, 
would you 
(A) _ be able to tell pretty well, or 
(B) list twice too many things, or 
(C) have to wait and sce? 








Sample Items from the Myers-Briggs Type Indicator 


Which answer comes closest to telling how you usually feel or act? 


Reproduced by special permission of the publisher, Consulting Psychologists Press, Inc., Palo 
Alto, CA 94306, from The Myers Briggs Type Indicator by \sabel Briggs Myers. Copyright 1976. 
Further reproduction is prohibited without the publisher's consent. 


. Do you think on the whole that 
(A) children have the best of it, or 
(B) life is more interesting for grown-ups? 


- In doing something that many other people 
do, does it appeal to you more to 
(A) do it in the accepted way, or 
(B) invent a way of your own? 


. When you were small, did you 
(A) feel sure of your parents’ love and 
devotion to you, or 
(B) feel that they admired and approved 
of some other child more than they 
did of you? 


- Do you 
(A) rather prefer to do things at the last 
minute, or 
(B) find that hard on the nerves? 


. Ifa breakdown or mix-up halted a job on 
which you and a lot of others were working, 
would your impulse be to 
(A) enjoy the breathing spell, or 
(B) look for some part of the work where 

you could still make progress, or 
(C) join the “trouble-shooters” who were 
wrestling with the difficulty? 


. Do you usually 
(A) show your feelings freely, or 
(B) keep your feelings to yourself? 


. When you have decided upon a course of 
action, do you 
(A) reconsider it if unforeseen disadvan- 
tages are pointed out to you, or 
(B) usually put it through to a finish, 
however it may inconvenience yourself 
and others? 


. In reading for pleasure, do you 
(A) enjoy odd or original ways of saying 
things, or 
(B) like writers to say exactly what 
they mean? 











him gave him little information about 
employee grievances. In addition, many 
of the commanders were also Js who 
wanted to make quick decisions on the 
basis of given facts. Officers below them 
became alienated because they were not 
allowed to participate in these decisions. 

The Ss had also disregarded the intui- 
tive Ns during many of the decision- 
making sessions. They dominated the dis- 
cussions without really listening to the 
creative views of the Ns, who were think- 
ing through the implications of the deci- 
sion and suggesting possible changes. Af- 
ter the MBTI was discussed, the Ss real- 
ized the importance of including the Ns’ 
viewpoints in their proposals. 

Other communication issues involved 
the preferences of the top commanders 
and the chief for extroversion (E) or intro- 
version (1). Eight of the commanders were 
introverts who often assessed situations 
in terms of their own reactions, not neces- 
sarily relying on cues from others in the 
agency. They did not seek contacts with 
their men to determine sources of discon- 
tent and therefore had little understanding 
of their subordinates’ discontent. Inevita- 
bly, since it was the commanders who 
reported to the chief, the chief also knew 
little about the complaints. 

These two practical examples show five 
important management uses for analysis 
of personality differences through the 
MBTI: 

1. As a team-building tool. Those who 
took the MBTI test were able to recognize 
and accept the differences among them; 
their improved communication helped 
them to work together as a team rather 
than as a group of individuals. 

2. As an aid in looking at issues from 
different perspectives. People with diverse 
personalities can make different and valu- 
able contributions to a decision-making 
process; groups often ignore ideas because 
the person who presents them has a prefer- 
ence type uncommon to the group—for 
example, when an intuitor presents ideas 
for change to a large group of sensory- 
thinking (STs). 

3. As a data base. To help develop 
strategies for improving communication 
and coordination between people with dif- 
ferent personalities. 

4. As a tool to help managers under- 
stand the ways in which program propos- 
als come across to those who have differ- 
ent preferences in regard to decision- 
making. 

5. As an aid to employees in under- 
standing why they may fee! uncomfort- 


able in certain job situations (for example, 
STs would not feel comfortable in a job 
that calls for creativity). 


The long-range application 
of MBTI results 


Managers may also be interested in a 
study, based on MBTI results, on whether 
particular personality types are prevalent 
in particular occupational groups and, if 
so, whether this heavy incidence of one 
type has any long-term consequence for 
the organizations to which the individuals 
belong. To explore this question, we 
gathered MBTI data collected from a 
group of police commandants in several 
southeastern cities, from participants in 
the Institute of Government's Executive 
Development Program, and in consulta- 
tion work done with special agencies in 
various states. 

The data show a very high number of 
ESTJs (35%) and ISTJs (26%) among 
top decision-makers in police departments. 
ESTJs have been described as follows: 


Extroverted thinkers tend to use their 
thinking to run as much of the world as 
may be theirs to run. . . .Ordinarily they 
enjoy deciding what ought to be done and 
giving the appropriate orders to ensure 
that it will be done. They abhor confu- 
sion, inefficiency, half measures, anything 
that is aimless and ineffective. Often they 
are crisp disciplinarians, who know how 
to be tough when the situation calls for 
toughness... .[T]hey act forcefully upon 
the basis of their judgment whether well- 
founded or not.® 


On the other hand ISTJs possess: 


a complete, realistic, practical respect 
both for the facts and for whatever res- 
ponsibilities these facts create .. . . The 
interaction of introversion, sensing and 
the judging attitude gives them extreme 
stability . . . . ISTJ’s emphasize logic, 
analysis, and decisiveness.’ 


While these traits would serve most 
police commanders very well, their high 
representation in police departments per- 
haps accounts for some underlying prob- 
lems in these agencies as they respond to 
personal needs of other members, to 





6. Isabel Briggs Myers, Gifts Differing (Palo 
Alto, Calif.: Consulting Psychologists Press, Inc. 
1980), pp. 85-86. 

7. Ibid., pp. 105-6. 


changes in law enforcement techniques, 
and to external forces that are operating 
to cut budgets and reduce resources. For 
example, ESTJs are very responsible and 
tend to expect the same in others (the J 
component in their make-up wants to get 
things done.) But because of their ST 
preferences, they may not always be re- 
sponsive to others’ points of view and 
emotions when dealing with a problem: 


ESTJ's are so in tune with the established, 
time honored institutions that they can- 
not understand those that might wish 
to abandon or radically change those 
institutions.’ 


ISTJs also rely on time-honored institu- 
tions and base their decisions on the facts 
before them. On a day-to-day basis this 
approach probably proves very useful, 
but over the long run it could produce an 
organization that resists adapting to a 
changing environment. 

The data show that most police com- 
manders are predominantly STs (69.1%). 
As we saw earlier, STs approach decisions 
on the basis of facts, which they regard 
with impersonal analysis. As a result, their 
personalities tend to be practical and dis- 
passionate. These people depend on con- 
trolling the organization and their own 
life. 

If over two-thirds of police command- 
ers fall in the ST category, what are the 
implications for police forces? STs pro- 
vide many positives for an organization. 
They provide a logical stability that rein- 
forces traditions and contributes to uni- 
form handling of problems. They con- 
front difficulties with a thorough knowl- 
edge, based on past experience, of what 
works. Furthermore, they establish rou- 
tines that eliminate confusion and allow 
traditional practices to predominate. 

In some circumstances, several negative 
consequences could also stem from this 
type. An ST’s impersonal analysis of situa- 
tions and lack of feeling would make him 
less aware of others’ personal needs in 
reaching a decision. Since he relies on the 
past in decision-making, an ST is not 
inclined to take risks or engage in creative 
or intuitive thinking. Consequently his 
organization tends to resist change. He 
approaches problems not by finding ways 
to adapt but by relying on time-tested 
procedures. 





8. Marilyn Bates and David Kiersey, Please 
Understand Me (Del Mar, Calif.: Prometheus 
Nemesis, 1978), p. 189. 
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But what about creative types within a 
police department? What effect will they 
have on the department? First, they may 
have problems in dealing with city or 
county agencies that dislike change. For 
example, a creative NT or NF police chief 
would probably have a hard time convinc- 
ing an ST city manager to institute a new 
system of pay classifications in the police 
department unless he presented solid evi- 
dence of success elsewhere. In the long 
run, of course, the police chief’s innova- 
tion may bea very positive step—someone 
in an organization needs to take the risks 
that enable it to adapt and grow. 

The preceding discussion suggests that 
an individual personality type remains 
constrained in some ways by organiza- 
tional structure and by the nature of the 
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problems that need organizational solu- 
tions. Divergent personality types become 
organizational assets when the differences 
are realized and put to use in problem- 
solving situations. STs often need the in- 
fluences of NFs or NTs and vice versa. If 
the organizational structure is extremely 
rigid, with definite hierarchies set up with- 
in the system, the organization may tend 
to mold the individual. For example, it 
has been said that because police agencies 
work with many specific rules and regula- 
tions, policemen—through constant ex- 
posure to this system—tend to think ina 
logical, fact-based manner. This hypothe- 
sis essentially remains untested on public- 
service personnel, though one study sug- 
gests that it may be valid.° 


Possible test limitations 


In conducting MBTI tests, there are 
two important limitations for the tester to 
remember. First, psychological testing is 
not an exact science. The MBTI cannot 
explain all types of behavior and undoubt- 
edly lesves out some important factors in 
the personality study. Sometimes the 
scores do not accurately reflect an individ- 
ual’s preferences. This may happen be- 
cause the employee answers the way he 
thinks his department wants him to an- 
swer. Or it may result from the way the 
person feels on the day of the test or from 
a misunderstanding of some of the ques- 
tions asked. Second, the literature on the 
MBTI does not address the question of 
borderline scores—those that fall very 
close to the center of the continuums. 
Some interpreters suggest that high raw 
scores on both of the alternatives repre- 
sented on the continuum, so that the per- 
son places at close to the center, indicate 
that the respondent has developed both 
preferences to a point where he uses them 
interchangeably. Low scores on both indi- 
cate that the alternative approaches have 
not been developed, and neither stands 
out as a strong asset. These assumptions 
have not been proved by research data— 





9. J. A. Wright, “The relationship of rated 
administrator and teacher effectiveness to per- 
sonality as measured by the Myers-Briggs Type 
Indicator,” Unpublished doctoral dissertation, 
Claremont Graduate School, 1966. This hypothe- 
sis essentially remains untested on public-service 
personnel. 


a fact that leads to uncertainties about the 
data on police commanders presented ear- 
lier. Although the police personnel tested 
as predominantly ESTJs and ISTJs, their 
scores on any of the four continuums 
could have been borderline. Better re- 
search techniques will give more definitive 
information in future studies. 


Conclusions 


Identifying personality differences 
among personnel can be very useful to 
management. The MBTI is a valuable 
means of describing personalities when 
interpreted properly—when the interpret- 
er keeps in mind that the test merely iden- 
tifies preferences and does not try to place 
people into “boxes” in order to predict 
specific responses to a given situation. 
Each person works within the continuum 
of attitudinal preferences at his own level 
of development, and fluctuations within 
the continuum are always possible. While 
the MBTI cannot always predict specific 
behaviors, it does give very reliable and 
valid results in studies conducted by a 
variety of researchers.'° It also helps 
people within organizations recognize 
their differences in personality, giving dis- 
parate personality types for the first time 
a “common language” to use in under- 
standing each other. The common lan- 
guage provides people with a starting 
point for discussion and appreciation of 
their differences. Once people understand 
these differences, they can begin to accept 
that they are natural and should be re- 
solved through cooperation rather than 
competition. 





10. Marcia Carlyn, “An Assessment of the 
MBTI,” Journal of Personality Assessment 41, 
no. 5 (October 1977), 461-73. 





the Insanity 


Reconsidering 
Defense 


and Involuntary Commitment 
in North Carolina 


that tend to be confused with one another: (1) Under 

what circumstances should a mentally ill person be 
held criminally responsible for criminal conduct on his 
part? (2) What should be done with dangerous mentally ill 
people? My concern about these questions stems from my 
experience as a North Carolina district court judge. The 
two cases that follow illustrate the reasons for my concern. 


] n this article, | want to discuss two separate questions 


In 1979 a man named John Doe' killed a security guard 
in Mecklenburg County. At the time he believed that he 
was killing a Martian. Doe waived a jury trial, and in 
March 1980 a judge found him legally insane at the time of 
the murder and dismissed the murder charges against 





The author is District Court Judge for the Twenty-fifth Judicial Dis- 
trict. He is also a member of the North Carolina Criminal Code Commis- 
sion and spent several years as an assistant prosecuting attorney. His 
interest in the insanity defense and the problems of involuntary commit- 
ment arose from ten years of courtroom experience. Judge Crotty is a 
graduate of the University of North Carolina Law School and lives in 
Hickory. 

1. 79 Cr.S. 49809 (Mecklenburg Co., 1979). N.C. Gen. Stat. § 15A- 
959%(c) (1978). “John Doe” is of course a pseudonym. 


Edward J. Crotty 





him.? The district court then committed him to Broughton 
Hospital. Ninety days later (August 12, 1980) I presided at 
the rehearing required by North Carolina’s involuntary 
commitment law (the statutory requirements on involun- 
tary commitments are summarized later in this article). 
Early testimony at the hearing indicated that although 
Doe suffered from paranoid schizophrenia, he had done 
so well during the 90-day commitment period, during 
which he was on the drugs lithium carbonate and navane, 
that he was no longer dangerous. But the transcript of 
Doe’s previous criminal trial (admitted into evidence by 
agreement of the parties) told a disturbing story. It included 
psychiatric testimony (used by the defendant at the trial to 
win acquittal on insanity grounds) that showed Doe's 
history of mental illness and his failure to take his medica- 
tion after he was released from an earlier confinement in a 
mental hospital. The trial transcript contained a psychiatric 
diagnosis that Mr. Doe was a “time bomb,” presumably 
waiting to explode into violent behavior. | recommitted 
Doe for 180 days. 

Doe had his second rehearing 180 days later, as the law 
required. The judge who presided at the second hearing 
released him, lamenting that although Doe might repeat 
his conduct, there was no evidence of recent violent conduct 





2. 79 Cr.S. 49809 (Mecklenburg Co., 1979). The judge noted that both 
psychiatrists felt that the defendant aught to be “permanently institutiona!- 
ized whether he is on medication or not.” 
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and “the court [could not] find by clear, cogent and con- 
vincing evidence a reasonable probability he will repeat the 
conduct.” In effect, that judge’s hands were tied by the 
statutory requirements, and he had no alternative but to 
release John Doe into society. Although I have heard no 
further reports on Mr. Doe’s behavior since he left North 
Carolina, | find it very troubling that this man, who had 
killed someone only two years earlier as the result of 
mental illness, was released primarily because of the bene- 
ficial effects of medication that he could not be relied on to 
continue taking. 

Doe’s successful use of the insanity defense is not typical 
in North Carolina because this state’s law (unlike the 
federal law that applied in the trial of John Hinckley for his 
attempted assassination of President Reagan; in that case, 
the government had the burden of proving Hinckley sane) 
requires the defendant to prove his insanity to the satis- 
faction of the jury. 

The case of State v. Cooper’ shows the difficulty of 
proving insanity under North Carolina law and demon- 
strates the nature of psychiatric testimony. The defendant, 
who murdered his wife and four of his five children, 
suffered from exacerbated paranoid schizophrenia on the 
date of the crime—a point uncontradicted by either side. 
There was evidence that the defendant suffered from the 
delusion that his family was from outer space and was 
going to attack him. At the trial, Cooper pled not guilty by 
reason of insanity. The State’s psychiatrist, who was on the 
staff of a state mental hospital, felt that the defendant 
could distinguish right from wrong when the crime oc- 
curred. He testified that “{ijf a person completely believes 
what imaginary voices are telling him [kill or be killed], he 
can choose the alternative of being killed.”* When the 
psychiatrist first saw the defendant, he had been a practic- 
ing psychiatrist for only one month. He told the jury that 
his diagnosis of legal sanity contradicted the opinion of the 
hospital’s acting superintendent, who had 32 years of ex- 
perience. The defendant Cooper offered no expert psychi- 
atric testimony to establish his insanity and despite the 
State’s weak evidence that he was sane, he was convicted. 

A defendant like Cooper who fails in his insanity defense 
can be sentenced to prison just as any other guilty defend- 
ant can. Yet a mentally ill inmate who is sentenced without 
regard to his sanity does not necessarily receive appropriate 
psychiatric treatment—he may be kept with the general 
prison population rather than in a hospital setting. 


he question of when a person should be held men- 
tally responsible for any criminal conduct on his 
part is old and difficult. In North Carolina, as in 





3. 286 N.C. 549, 213 S.E.2d 305 (1975). 
4. Id., 213 S.E.2d at 329. 
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most other states, the issue of responsibility for mental 
states is dealt with by establishing a legal concept of insanity 
and providing for acquittal of defendants who can prove 
that they were insane when they committed their criminal 
acts. The defendant in North Carolina—as in many other 
states—must prove his insanity. Still, in some other juris- 
dictions, including the federal courts, the burden is on the 
prosecution to prove that the defendant is sane beyond a 
reasonable doubt.> Understanding this helps us to under- 
stand the result in the Hinckley trial. In his trial in the 
federal district court, once Hinckley had introduced some 
evidence that he was insane, it was up to the prosecution to 
prove him sane beyond a reasonable doubt. In acquitting 
Hinckley on insanity grounds, the jury showed that it had 
doubts about his sanity—which was not surprising, since 
the trial consisted chiefly of a long argument among oppos- 
ing psychiatrists. 

How is “insanity” defined? North Carolina’s definition 
of insanity as a defense to criminal charges stems from the 
1843 English case of Daniel M’Naghten. M’Naghten had 
the delusion that Sir Robert Peel, then Prime Minister, 
was one of several enemies who were persecuting him. He 
mistook Peel’s private secretary for Peel and shot him to 
death. In the trial that followed, the judge instructed the 
jury to acquit M’Naghten on the grounds of insanity.® 
M’Naghten remained institutionalized until he died twenty- 
two years later in a hospital for the criminally insane.’ 

Queen Victoria did not like the decision—nor did the 
public. In response to the public outrage over M’Naghten’s 
acquittal, the Queen asked the House of Lords to gather 15 
judges of the common law courts to give their opinion on 
the verdict. Part of the judges’ response became known as 
the M’Naghten Rule. Before a defendant can be acquitted 
on the grounds of insanity, the judges said, “[i]t must be 
clearly proved that, at the time when the act was commit- 
ted, the party accused was laboring under such a defect of 
reason, from disease of the mind, as not to know the 
nature and quality of the act he was doing; or if he did 
know it, that he did not know what he was doing was 
wrong.”8 North Carolina has long followed the M’Naghten 
Rule. In 1948 Sam J. Ervin, then a justice of the North 
Carolina Supreme Court, stated the rule in State v. Swink: 





5. In the federal court system, a defendant is presumed sane, but his 
introduction of evidence of insanity dispels the presumption and subjects 
the prosecution to the burden of proving sanity beyond a reasonable 
doubt. U.S. v. Dube, 520 F.2d 250 (Ist Cir. 1975); U.S. v. Davis, 592 F.2d 
1325 (Sth Cir. 1979), cert. den. 442 U.S. 946. 

6. 10 Clark & Fin. 200, 8 Eng. Rep. 718 (1843). See generally Crotty, 
The History of Insanity As a Defense to Crime in English Criminal Law, 12 
Cautr. L. Rev. 105 (1924). At 111, Crotty cites a case dating from 1227 as 
an insanity acquittal, but not in the modern sense. 

7. B. Diamond, /saac Ray and the Trial of Daniel M’Naghten, 112 AM. 
J. PsycuiaTry 651, 656 (1956). See generally G. BRAND, THE INSANITY 
DEFENSE IN THE UNITED STATES CRIMINAL JUSTICE SYSTEM (February 7-9, 
1980, Division for Mission in North America, Lutheran Church in Ameri- 
ca), for a nontechnical discussion of the insanity defense. 

8. Crotty, supra note 6, at 117. 





An accused is legally insane and exempt from criminal 
responsibility by reason thereof if he commits an act 
which would otherwise be punishable as a crime, and 
at the time of so doing is laboring under such a defect 
of reason, from disease of the mind, as to be incapable 
of knowing the nature and quality of the act he is 
doing, or if he does know this, is incapable of distin- 
guishing right and wrong in relation to such act.® 


Before reviewing the procedure in North Carolina for 
the trial of a mentally ill person charged with a crime, | 
want to emphasize that this procedure is rarely used. \t is 
estimated that fewer than fifty defendants use the insanity 
defense in North Carolina each year. Even fewer use it 
successfully. By one expert’s estimate, since 1965 fewer 
than forty people have won acquittal in North Carolina on 
grounds of insanity.'° 

If a mentally ill person is charged with a crime in North 
Carolina, the court must first decide whether he is compe- 
tent to stand trial.'! This issue may be raised by the prosecu- 
tion, the defense, or even by the judge himself. To be 
competent to stand trial, the accused must be able to 
understand both the charges against him and the court 
proceedings and be able to assist his lawyer effectively in 
defending him. After psychiatrists have examined him, the 
defendant’s capacity to proceed is determined at a hearing. 
If the accused is found incompetent to stand trial, the 
judgment must direct that civil involuntary commitment 
proceedings begin. If the defendant is found competent 
and the trial goes forward, he may, under North Carolina 
law, raise the defense of insanity. 

Normally the defendant raises the insanity defense by 
giving notice that he will do so before trial begins.'? If the 
district attorney consents, the accused can have the ques- 
tion of his insanity decided in a hearing by the judge 
without the jury. If the defendant proves to the judge’s 
satisfaction that he has a valid defense of insanity; then the 
court dismisses the charges against him. Should the defend- 
ant not convince the judge that he was insane when the 
offense occurred, he can still plead not guilty by reason of 
insanity and try to satisfy twelve jurors that he did not 
know the difference between right and wrong when the 
crime took place. 

At each stage of the proceeding and especially during a 
jury trial, the defendant must present testimony by psychia- 
trists to prove his insanity. He is usually hospitalized and 
examined by one or more psychiatrists for the prosecution 
and for the defense. At trial, the psychiatrists’ testimony is 
usually long, complicated, and contradictory. 

In this “battle of the psychiatrists,” the prosecution 
parades in its experts and the defendant's experts follow. 





9. 229 N.C. 123, 125, 147 S.E.2d 852, 853 (1948). 

10. Telephone interview with Dr. Bob Rollins (September 24, 1982), 
head of the Forensic Unit at Dorothea Dix Hospital, Raleigh, N.C. 

11. N.C. Gen. Stat. §§ '1SA-1001 to -1003 (1978). 

12. Id. at § 1SA-959 (1978). 


The lawyers may feel that they are little more than pro- 
curers. The complicated psychiatric testimony frequently 
leaves jurors bewildered. The situation has prompted one 
federal judge? to suggest that the court appoint a panel of 
psychiatric experts to testify in addition to those put for- 
ward by both the state and the defense, though he concedes 
that under this proposal the jury may be overly impressed 
with court-appointed experts or this new testimony may 
just add to the confusion. 

The psychiatrists are as dissatisfied with the “battle of 
the psychiatrists” as the lawyers, judges, and public are. 
Noted psychiatrist Karl Menninger has urged that psychia- 
trists be excluded from the courtroom. He writes in The 
Crime of Punishment, 


I oppose courtroom appearances because | consider 
guilt, competence and responsibility to be moral ques- 
tions, not medical ones. The judge and jury are the 
community’s representatives in this area. It is for them 
to make the judgment and apply the sanctions deemed 
appropriate, not us psychiatrists. Society decides— 
through them—what crime is and what proof it re- 
quires in any particular instance and what penalty 
applies. '¢ 


Despite the suggestions calling for independent panels or 
abolishing psychiatric testimony altogether, I do not fore- 
see that either suggestion will be adopted in this state. 

The public views the insanity plea as a rich man’s defense. 
North Carolina provides for the appointment of psychiatric 
experts at the request of an indigent defendant, but the 
judge may deny the request if it appears without merit. As 
a practical matter, except in clear cases, the insanity defense 
is readily available only to the rich and those whose case 
has become a cause for a legal defense fund. The defendant 
with money need not apply to the court but can hire his 
own team of psychiatrists, no matter how frivolous his 
claim of insanity. 

One option in dealing with the question of mental re- 
sponsibility for criminal acts is to leave North Carolina’s 
present provisions for the insanity defense as they are. 
Prosecutors in this state seem generally content with the 
present law, which requires the defendant to prove his 
insanity under the M’Naghten “right from wrong” defini- 
tion; very few defendants are in fact acquitted on insanity 
grounds. But there is still much concern—in my opinion, 
justified—about those few defendants who are acquitted. 


and already adopted in several other states is to 


proposal under consideration in North Carolina 
A keep the insanity defense but add to existing law a 





13. Kaufman, The Insanity Plea on Trial, New YORK TIMES MAGAZINE, 
Aug. 8, 1982, at 16, 19. Kaufman is a judge of the United States Court of 
Appeals for the Second Circuit. 

14. K. MENNINGER, THE CRIME OF PUNISHMENT 139 (1968). 
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possible plea or verdict of “guilty but mentally ill.” This 
plea or verdict would count as a conviction. A “guilty but 
mentally ill” proposal will probably be introduced in the 
1983 General Assembly. The Criminal Code Commission 
has voted to submit such a proposal, though it has not yet 
drafted an official recommendation. 

Legislation that permitted a verdict or plea of “guilty but 
mentally ill” without repealing the insanity defense was 
first enacted in Michigan in 1975.'5 The year before, the 
Michigan Supeme Court had struck down a state statute 
that authorized defendants found not guilty by reason of 
insanity to be held indefinitely because it failed to provide 
adequate procedural safeguards. '* (This decision was con- 
sistent with the trend of expanding the rights of mental 
patients and respondents in commitment proceedings.) 
Later two men who had been committed to mental institu- 
tions following acquittal by reason of insanity were released 
pursuant to this decision and then committed other violent 
acts. Michigan citizens were outraged. The Detroit news- 
papers gave chilling accounts of one man’s killing his wife 
while the other raped two women. The papers explained 
that Michigan law required release when a person was no 
longer dangerous and that frequently patients controlled 
by powerful drugs were no longer considered dangerous. !’ 

In the aftermath of these incidents, the Michigan legisla- 
ture enacted legislation'* that allowed a verdict and a plea 
of “guilty but mentally ill.” If the defendant raises the 
defense of insanity and proceeds to trial, the jury (or the 
judge if the trial is not by jury) may now find the defendant 
(1) guilty, (2) not guilty by reason of insanity, or (3) guilty 
but mentally ill. To render the “guilty but mentally ill” 
verdict, the jury must find that the defendant committed 
the offense charged and was mentally ill but not legally 
insane when he committed it. The defendant also may 
waive his right to trial and, if the prosecutor approves, 
plead guilty but mentally ill (but the judge may not accept 
the plea unless he finds that the defendant was mentally ill 
at the time of the offense). Under the new Michigan law, if 
the defendant is found guilty but mentally ill (by either 
verdict or plea), the judge may impose any sentence autho- 
rized for the offense. If the defendant is sentenced to 
prison, his “guilty but mentally ill” status guarantees that 
he will undergo further psychiatric evaluation while he is in 
prison. Depending on the outcome of this evaluation, he 
will receive appropriate treatment for his mental illness; 
the treatment may be provided either in the prison or by 
transferring the defendant to a mental hospital. If the 
defendant is transferred to a mental hospital for treatment 
and recovers from his illness after treatment, he is not 





15. Mic. Stat. ANN. § 28.1059 (1978). 
16. People v. McQuillian, 392 Mich. 511, 222 N.W.2d 569 (1974). 
17. Detroit Free Press, Oct. 8, 1976, § A, at 3, col. 2. Detroit News, Oct. 
, 1978 (Magazine), at 10. See also Brown & Wittner, 1978 Annual Survey 
of Michigan Law, 25 Wayne L. Rev. at 356-57 (1979). 
18. Micu. Stat. ANN. § 28.1059 (1978). 
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freed; instead, he is sent back to prison to serve the rest of 
his sentence. The parole board, in considering the defend- 
ant’s parole, must take into account his diagnosis and 
treatment history supplied by the mental hospital staff. If 
the guilty but mentally ill defendant is given a suspended 
prison sentence and placed on probation, the court must 
make psychiatric treatment a condition of his probation if 
treatment is recommended by a court psychiatrist; his 
suspended sentence can be activated by the court if he fails 
to continue treatment. 

Defense lawyers regard the Michigan “guilty but men- 
tally ill” law as having little value; after all, “guilty but 
mentally ill” is still “guilty,” and the only new element in 
this verdict is the increased likelihood that the defendant 
will receive treatment if he needs it. One knowledgeable 
critic of Michigan’s “guilty but mentally ill” law claims that 
it has not reduced the the number of defendants acquitted 
on insanity grounds.'? Advocates in Michigan strongly 
contend that many have been found guilty but mentally ill 
who otherwise would have been found not guilty by reason 
of insanity.”° In addition, prosecutors find the new Michi- 
gan law advantageous to them because it provides an 
alternative to a long trial, accompanied by a battle of the 
psychiatrists, in which the prosecutor (unlike the North 
Carolina prosecutor) has the burden of proving the defend- 
ant sane.?! 

Illinois, Indiana, Kentucky, Georgia, and New Mexico 
have statutes similar to Michigan’s.2? In commenting on 
such statutes, the United States Attorney General’s Task 
Force on Violent Crime, created by congressional resolu- 





19. Kaufman, supra note 14, at 16. 

20. Telephone interview on November 19, 1982, with John Wilson, 
Head of the Criminal Division, Attorney General's Office for the State of 
Michigan, Lansing, Mich. Mr. Wilson declined to cite numbers, because 
why a jury does something or what it would have done is often just 
speculation. 

See also the quote from Assemblyman Raymond Lesinak of New 
Jersey: “There's no hard data on this, but the Attorney General in Michigan 

. . Said that in his opinion since the law was enacted, 90 per cent of 
defendants found guilty but mentally ill would have been found not guilty 
by reason of insanity.” Philadelphia Enquirer, August 8, 1982, p. 8B. 

21. Interview with Varis Klavins, assistant Kent County prosecuting 
attorney, at the Hall of Justice in Grand Rapids, Michigan, July 3, 1981. 

Once the Michigan defendant raises the defense of insanity and produces 
evidence that he was insane when he committed his crime, the prosecutor 
has the burden of proving him sane beyond a reasonable doubt, just as the 
federal prosecutor in the trial of John Hinckley did; People v. Kruger, 377 
Mich. 559, 141 N.W.2d 33 (1966). 

22. ILL. Cope oF Crim. Proc., ch. 38, §§ 113-4 (1981) (found in 1981 Ill. 
Legis. Service— West); IND. Cope ANN. (Burns 1982 Supp.) I-C 35-36-2-3, 
as added by Acts 1981, P.L. 298 § 5; BALDwiN’s KENTUCKY REV. STAT. 
1982 Acts Issue, ch. 504.120, § 7 (effective July 15, 1982); Ga. Cope Crim. 
Proc. ch. 27-1503 (B)(4) (effective July 1, 1982). N.M. Stat. ANN. 31-9, 3, 
4 {contains no provision on effective date, but was enacted during the 
session that adjourned on February 18, 1982.) The guilty-but-mentally-ill 
statutes of Michigan, Indiana, Illinois, Kentucky, and New Mexico and 
the proposed North Carolina statute apply to all criminal offenses. How- 
ever, Georgia's new statute applies only in felony cases. 





tion after the assassination attempt on President Reagan, 
emphasized that the guilty but mentally ill defendant who 
recovers from his mental illness must be sent back to 
prison to finish his sentence. The Task Force noted that 
the statute “would enable federal juries to recognize that 
some defendants are mentally ill but their mental illness is 
not related to the crime they committed or their culpability 
for it. It also would enable a jury to be confident that a 
defendant who is incarcerated as a result of its verdict 
would receive treatment for that illness while confined.” 

A proposal similar to the Michigan law is now being 
considered by the North Carolina Criminal Code Commis- 
sion. In the North Carolina proposal, for a “guilty but 
mentally ill” plea to be accepted the defendant must (1) 
have committed the offense, (2) have been legally sane 
when he did so (i.e., he must have known that the offense 
was wrong), and (3) have lacked substantial capacity to 
conform to the law because of mental illness.24 Under the 
North Carolina proposal, if the defendant is found guilty 
of a capital offense but mentally ill, he must receive life 
imprisonment.” If the defendant pleads guilty but mentally 
ill to any offense, the court must establish whether he is 
now mentally ill.?¢ If he has a recognized mental illness, his 
initial commitment must be to a mental hospital. Other- 
wise, he can be sentenced to prison.?’ 

The North Carolina proposal, like the “guilty but men- 
tally ill” laws adopted in Michigan and the other states, 
would not eliminate the existing insanity defense. Thus 
there would still be defendants found not guilty by reason 
of insanity—but in my opinion even fewer than at present. 
The General Assembly should also be aware that six states 
that have authorized the new plea have provided that the 
mentally ill offender, if he recovers after treatment, must 
be transferred to prison to serve the rest of his sentence 
(New Mexico does not provide for an initial commitment 
to a mental hospital). In contrast, in the proposal now 
being considered in North Carolina, the defendant could 
be released before he completes his sentence. Finally—and 
this criticism applies not only to the North Carolina pro- 
posal but also to the other six states’ “guilty but mentally 
ill” laws—if the defendant chooses to go to trial and raise 
the issue of insanity and mental illness, the mere fact that 
the jury has the added option of finding him guilty but 





23. U.S. DEPARTMENT OF JUSTICE, ATTORNEY GENERAL'S TASK FORCE 
ON VIOLENT CRIME, FINAL REPORT, commentary to Recommendation 39 
at 54 (Aug. 17, 1981). 

24. N.C. Criminal Code Commission Proposed § 14A-1501(c): If the 
jury finds that “the defendant committed the offense but that at the time of 
the offense the defendant, although aware of the nature and quality of his 
act and that the act was wrong, lacked, as a result of mental disease of 
defect, substantial capacity to conform his conduct to the requirements of 
the law, the jury must return a verdict of ‘guilty but mentally ill.” 

25. N.C. Criminal Code Commission Proposed § 15A-1312. 

26. Ibid. 

27. Ibid. The defendant would be sentenced “as upon a guilty verdict,” 
which would include all sentencing options including prison. 


mentally ill would not eliminate the “battle of the psychia- 
trists,” since psychiatric evaluations of the defendant's 
mental state when the crime was committed would still be 
highly relevant. In fact, an even worse battle could take 
place, because opposing psychiatrists would have the issue 
of mental illness to deal with besides the issue of insanity. 


insanity defense.2* What they have really done is abol- 

ish insanity as a separate defense to any criminal 
charge. Idaho no longer considers mental condition a 
separate defense, but it permits expert testimony on the 
issue of mens rea—or criminal intent.2? Montana also 
enacted a mens rea statute: evidence of mental illness is 
limited to those cases in which the defendant gives notice 
that he intends to use such testimony for the limited 
purpose of proving that he lacked criminal intent.» 

The phrase mens rea (a Latin phrase meaning “guilty 
mind”) refers to criminal intent—or the state of mind that 
is an element of the offense charged. At the trial the 
prosecution must prove the intent. Justin Miller, former 
dean of the Duke University School of Law, described 
mens rea (or criminal intent) as “the particular state of 
mind, differing in different crimes, which is required, by 
the definition thereof, to exist in concurrence with the 
criminal act.”3! Although this concept seems complicated, 
juries in criminal courts deal with it regularly and have 
done so for centuries. The North Carolina Pattern Jury 
Instructions for criminal cases allow a judge o tell a jury in 
ordinary language the type of mental state that must exist 
and be shown before a particular element of a crime—such 
as premeditated, intentional, knowing, negligent, etc.— 
can be proved.*? The classic example of a person who will 
be acquitted for lack of mens rea involves one who chokes 
another thinking that he is squeezing a lemon. He is 
acquitted because he lacked the criminal intent to kill the 
victim knowingly. On the other hand, it could be argued 
that a person who heard voices telling him to kill another 
should be convicted because he did form an intent to kill. 
Yet the second person would be much more likely to be 


i n light of these problems, two states have repealed the 





28. The Criminal Code Commission did not focus on the issue of 
abolishing the insanity defense and did not consider the mens rea test. 

29. IpAHo Cope, ch. 2, tit. 18-207(a): “Mental condition shall not be a 
defense to any charge of criminal conduct” (effective July 1, 1982). 

30. MONTANA Cope ANN. 46-14-201(1) (approved May 1, 1981); Ch. 
593, Mont. Session Laws: “Evidence of mental disease or defect is not 
admissible in a trial on the merits unless the defendant, at the time of 
entering his plea of not guilty or within 10 days thereafter or at such later 
time as the court may for good cause permit, files a written notice of his 
purpose to rely on a mental disease or defect to prove that he did not have a 
particular state of mind which is a essential element of the offense charged. 
Otherwise, except on good cause shown, he shall not introduce in his case 
in chief expert testimony in support of that defense.” 

31. MiLLeR, CRIMINAL Law 52 (4934). 

32. N.C.P.1. 206.10, 206.30 (March 1982 replacement). 
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acquitted under the M’Naghten rule, because he could not 
distinguish between right and wrong.*? As Attorney Gener- 
al William French Smith stated in regard to the mens rea 
test in congressional hearings in July 1982, “{a] mental 
disease or defect would be no defense if a defendant knew 
he was shooting at a human being to kill him, even if the 
defendant acted out of an irrational or insane belief.” 

The advantage of the mens rea test is its simplicity. 
Advocates claim that it will narrow the class of people 
acquitted for lack of mental responsibility.*5 Recalling the 
lemon example, advocates claim that the situations in 
which a person can successfully raise the defense of lack of 
criminal intent will be so rare that it will allow many 
psychiatrists to leave the courtroom and spend their valu- 
able time treating the mentally ill. Those who oppose 
abolishing the insanity defense in its present form argue 
that abolition could well make it harder, not easier, to 
convict defendants. The state would still have the burden 
of proving criminal intent, and the defendant would con- 
centrate his psychiatric testimony on negating intent. Thus 
the defendant could win acquittal simply by creating a 
reasonable doubt about criminal intent in the jury’s mind. 
But in my opinion this concern is exaggerated, because the 
State has always had to prove the elements of the crime, 
including the required state of mind. 

Support for the abolition of the insanity defense origi- 
nated in the Working Papers of the National Commission 
on Reform of the Federal Criminal Laws. A consultant to 
the Commission in 1969 advocated abolishing the separate 
insanity defense on the basis that mental disease or defect 
should not be a defense unless it counters an element of the 
offense.** The 1981 Report of the Senate Judiciary Com- 
mittee remarked on the board support for the mens rea test 
and noted the success of a similar law in Sweden. Unfortu- 
nately, after almost a decade of considering the abolition 
of the separate insanity defense, Congress left the develop- 
ment of this area to the federal courts?”—-despite the later 
righteous indignation and histrionics of senators and con- 
gressmen who demanded action after the Hinckley verdict. 
_ At present, North Carolina law contains the restrictive 

M’Naghten Rule, which—as explained earlier——has prob- 
ably resulted in no more than forty acquittals since 1965. 
Under this law, the defendant has great difficulty in proving 
to a jury’s satisfaction that he did not know the difference 
between right and wrong at the time of the offense. Yet 
there are some defendants who would be acquitted under 
the present North Carolina law but convicted under the 





33. Model Penal Code § 4.01, Comment (Tent. Draft No. 4, 1955). 

34. The Charlotte Observer, July 20, 1982, at 2. 

35. Id. 

36. Hearings on S. 1 and S. 1400 Before the Subcomm. on Criminal 
Laws and Procedures of the Senate Comm. on the Judiciary. 93rd Cong., 
Ist Sess., 6412 (1973). 

37. Hearings on S. 1630 Before the Senate Comm. on the Judiciary, 
97th Cong., Ist Sess. 108 (1981). 
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mens rea test.3* The mens rea test would simply require the 
State to prove the elements of the crime, including the 
required state of mind, as it has always had to do. The 
State clearly would have the burden of proving mens rea 
(criminal intent), because under the U.S. Constitution it 
must prove every element of the crime. The defendant 
could be required to give notice if he planned to offer 
testimony of mental illness to negate the charge or to create 
a reasonable doubt as to the state of mind that is an 
element of the crime. The mens rea test would narrow the 
scope of the psychiatrists’ testimony and prevent a long, 
expensive battle of experts in each case. It would also allow 
these psychiatric resources, now in short supply, to be used 
for treatment rather than in court. 

District attorneys have had little problem with the pre- 
sent insanity defense in North Carolina. They may be 
reluctant to embrace this new concept of mens rea without 
a separate insanity defense, perhaps fearing that more 
acquittals wiil result because the defendant will not have 
the burden of proof. But mens rea as the test of criminal 
responsibility has been advocated by prestigious groups 
for over a decade and was adopted by two states before the 
Hinckley verdict was reached. Attorney General William 
French Smith has recently advocated using it to reduce the 
number of insanity acquittals. If the General Assembly is 
reluctant to abandon the insanity defense under present 
law, perhaps it will study carefully the number of insanity 
acquittals in Montana and Idaho. If Congress adopts the 
mens rea standard and it proves effective in limiting the 
number of insanity acquittals in federal courts, North 
Carolina district attorneys and the General Assembly may 
become receptive to the concept. 

An important purpose of the criminal law is to protect 
society from those who commit lawless acts. The current 
insanity defense fails in this respect because it allows dan- 
gerous people who have committed crimes to escape pri- 
son. At the same time, long-term confinement in a mental 
hospital is no longer a reality, for reasons explained in the 
next section. Psychotropic drugs transform the dangerous 
defendant into a docile patient who by law cannot be held 
against his will. One partial solution to this problem, | 
submit, would be to abolish the present insanity defense. If 
it results in the conviction of violent criminals who would 
otherwise be acquitted, then the law’s protective purpose 
can be fulfilled by separating them from society. 


I] 


cern about whom we want to hold mentally re- 


T he concern for protection is separate from the con- 
sponsible for crime. Compared with the very few 





38. Id. at 102, n. 50. 





persons acquitted of crime by reason of insanity, very 
many more become the subject of involuntary commitment 
proceedings because they are mentally ill and dangerous to 
others. 

If a person accused of a crime is acquitted by reason of 
insanity in North Carolina, he still may be committed toa 
mental hospital if it can be proved that he is dangerous or 
otherwise meets the criteria of the state’s involuntary com- 
mitment laws.*? G.S. Chapter 122 provides for the commit- 
ment of persons to mental hospitals without their consent. 
To commit a person involuntarily (whether or not he is 
acquitted of a crime on grounds of insanity), the state must 
show that the person is or “within the recent past” was 
dangerous to himself or others (that is, he has inflicted 
serious bodily harm to himself or others). If the judge 
commits a person acquitted by reason of insanity to one of 
the state’s four regional mental hospitals, an involuntary 
commitment hearing must be held within ten days of 
admission. A district court judge determines, from evi- 
dence on the person’s present and very recent past, whether 
that person is both mentally ill and dangerous to himself or 
others. If the person is both mentally ill and dangerous, he 
may be hospitalized against his will, but a rehearing on his 
case must be held within 90 days after his admission; 
thereafter a rehearing must be held within 180 days—and 
subsequent rehearings yearly. The criteria at the rehearings 
are the same as those at the original hearing: to be kept in 
the hospital, the person must be found to have been 
dangerous “within the recent past.” 

The involuntary commitment statute was revised in 
1973 in response to cases before the North Carolina and 
United States supreme courts that expanded the constitu- 
tional rights of mental patients.“ These rights, combined 





39. N.C. GEN. STAT. §§ 122-58.1 to -58.26 (1981). See the article on these 
laws by Stevens Clarke in the Spring 1982 issue of POPULAR GOVERNMENT. 
See also H. TRUMBULL, THE LAW AND THE MENTALLY HANDICAPPED IN 
NortH CAROLINA, Ch. 5 (2d ed. 1979). Oddly enough, G.S. 15A-1003(c) 
makes evidence used at the incapacity-to-proceed hearing admissible at the 
involuntary commitment hearing, but | could find no such provision with 
respect to the transcript of a defendant acquitted by reason of insanity. 

Defendants acquitted of violent crimes on insanity grounds are not 
always civilly committed for treatment. For example, in the case of State v. 
Butler, 81 Cr.S. 6468 (Catawba County, 1981), the defendant was apparent- 
ly confused by the conflicting accounts she received of the cause of her 
husband's death. She allegedly poured gasoline on the bed where her two 
small children were lying and ignited it. When a superior court judge ruled 
that she had a valid defense of insanity, pursuant to G.S. 15A-959(c) the 
charges were dismissed with prejudice. But the judge found it unnecessary 
to order civil involuntary commitment proceedings. The state forensic 
psychiatrist testified that the defendant suffered a temporary psychotic 
episode on the date of the offense and that he, the psychiatrist, found that 
she no longer had serious mental illness. The defendant's private psychia- 
trist felt that she had an acute dissociative disorder brought on by stress. 
He also felt that the defendant was recovered and should not be committed. 
While the criminal case was pending, | heard a temporary custody petition 
filed by the Department of Social Services. At this hearing, her private 
psychiatrist stated, “She is now as normal as you and I.” 

40. In re Hayes, 18 N.C. App. 560, 197 S.E.2d 582 (1973), aff'd without 
opinion, 283 N.C. 753, 198 S.E.2d 729 (1974); O’Connor v. Donaldson, 


with advances in pharmacology, make it very difficult to 
confine any mentally ill person for very long.*! Moreover, 
it is almost impossible for any psychiatrist to estimate the 
probability of future dangerous behavior.‘ 

In the past, one chief criticism of the insanity defense 
had been that it could result in a long confinement of an 
acquitted defendant who is not dangerous in a mental 
institution with no way to win release.*? But the recent 
increase in due process protections for respondents in 
involuntary commitment proceedings has produced the 
opposite effect. 

Changing the involuntary commitment and rehearing 
statutes would seem to achieve a better balance between 
the competing concerns for the public safety and the rights 
of the mentally ill. The problem, in my experience, is the 
“recency” requirement, especially at the rehearing stage. 
G.S. 122-58.2 defines “dangerous to himself or others” to 
mean that “within the recent past” the person committed a 
violent act, attempt, or threat. Repealing the “recency” 
requirement would afford greater protection to the public 
when rehearings are held. This proposal is now under 
study by the North Carolina District Attorneys’ Associa- 
tion. Dropping the “recency” requirement and adding the 
reasonable probability that the patient will take his medi- 
cine into G.S. Chapter 122 as a judicial consideration in 
determining dangerousness would make it less likely that a 
mentally ill person with a history of dangerous behavior 
would be released and again become dangerous because he 
did not take prescribed medication. 

The Mental Health Study Commission is studying a 
proposal that would treat those patients who repeatedly 
refuse to take their medication after release and become 
mentally ill and dangerous again differently from other 
released formerly committed persons—in a manner analo- 
gous to the treatment of habitual offenders or career crimi- 
nals. The proposal would call for a longer commitment 
period because of the demonstrated failure to comply with 





422 U.S. 563, 95 S.Ct. 2486, 45 L.Ed. 396 (1975). See also Clarke, supra 
note 39 at 12, and Ennis & Emery, AMERICAN CIvit LiperTIES HANDBOOK: 
Tue RIGHTS OF MENTAL PATIENTS (1978). 

41. Interview with Henry Karlson, criminal law professor at Indiana 
University, who helped draft Indiana's “guilty but mentally ill” statute, on 
July 12, 1982. Professor Karlson noted that “{a}fter six months on psycho- 
therapeutic drugs, virtually anyone would have to be considered no longer 
dangerous.” 

42. “It in fact appears that psychiatrists cannot even predict accurately 
enough to be more right than they are wrong.” Cocazza & Steadman, The 
Failure of Predictions of Dangerousness: Clear and Convincing Evidence, 
29 RutGers L. Rev. 1084, 1101 (1976). 

43. “The greatest concern we have over such cases in North Carolina is 
with the disposition following determination of non-responsibility. Most 
often, the finding of non-responsibility results in a virtual life sentence in 
the forensic unit of a mental hospital—a sorry existence with little hope of 
improvement. At the least, some safeguards relative to observation and 
treatment are indicated for those found non-responsible as a result of 
mental disease or defect.” Letter to Hon. John L. McLellen, Chairman, 
July 17, 1972, from North Carolina Mental Health Commissioner Eugene 
A. Hargrove. Hearings on S. | and S. 1400, supra note 36, at 6397. 
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treatment in the past. This idea seems to merit further 
study. 

The Mental Health Study Commission is also consider- 
ing a proposal to authorize commitment to outpatient 
treatment (i.e., to a community mental health program 
rather than a mental hospital) on the basis of a less demand- 
ing standard of proof than is required for hospital commit- 
ment.“ If this proposal passes constitutional muster, it 
should give the public better protection from the violent 
mentally ill, since the court could order mentally ill defend- 
ants to report to their local mental health clinic and to take 
their prescribed medication. 

Another sensible measure in regard to violent mentally 
ill people could be implemented without legislation—a 
stronger link forged between the mental hospital and the 
community mental health system, with closer monitoring 
of released patients to make sure that they take their 
medicine and to see whether a new commitment petition 
(in a civil proceeding) should be filed. Mental health profes- 
sionals almost totally agree that adequate follow-up is not 
given to released patients.*5 Realistically, closer supervision 
would require more personnel and more funding than are 
now available, but supervision is essential to protect both 
the patient and the public. Recently released mental pa- 
tients understandably do not want to take medication that 
may make them sick, and some of them find the drugs 
financially burdensome, even though the price is based on 


ability to pay. These people need help in meeting the terms 
of their releases. 


When a person’s liberty is taken away, as in involuntary 
commitment, the United States Constitution requires pro- 
cedural safeguards.“ But it seems to me that the standard 





44. It can be argued that since the patient would not be institutionalized, 
this lesser standard, using an analysis based on deprivation of rights [see 
Jackson v. Indiana, 406 U.S. 715 (1972)] would probably be constitution- 
ally permissible. 

45. Hiday, The North Carolina Involuntary Commitment Law in Prac- 
tice—A Courtroom Study, 47 PopuLAR GOVERNMENT 38, 42 (Spring 
1982). “Generally these persons were stabilized on medication. If they 
stopped taking their medication, their psychiatric symptoms would re- 
appear and they might become dangerous again. Close follow-up of these 
released respondents in the community to assure continuation of their 
medication would go far to alleviate the problem of recurring dangerous- 
ness. Unfortunately, an effective follow-up system does not exist in most 
North Carolina counties. If there were civil commitment personnel equiva- 
lent to criminal court probation officers, effective follo\-up would be 
possible.” 

46. Vitek v. Jones 445 U.S. 480, 487-88 (1980). In Addington v. Texas, 
441 U.S. 418 (1979), the Court noted that before a state can commit a 
person without his consent, due process requires “clear and convincing 
evidence.” Just what is constitutionally required before a defendant ac- 


14/ Popular Government 


of proof required in commitment rehearings for persons 
previously acquitted of violent crime on insanity grounds in 
North Carolina could at a minimum (with the state retain- 
ing the burden of proof) be reduced to a mere preponder- 
ance of the evidence. The facts in Warren v. Harvey*’ are 
similar those in to the “John Doe” case described earlier in 
this article. After an acquittal of murder by reason of 
insanity, a civil involuntary commitment hearing was held. 
Though the defendant was not dangerous in the hospital 
while he was receiving medication, he could become dan- 
gerous ina less placid setting. The court upheld a Connecti- 
cut statute that permitted the state to prove dangerousness 
of a defendant acquitted of a violent crime by reason of 
insanity by only the preponderance of the evidence, since it 
had been proved that these people had committed a crime 
and thus were dangerous to society. 

In North Carolina, then, it can be argued that the state’s 
interest in public safety should justify treating the person 
found not guilty of a violent crime by reason of insanity 
differently from others who fall under the North Carolina 
involuntary commitment statute. Just how differently is 
another question. Since the state now has the burden of 
proof, I strongly favor changing the standard of proof for 
commitment and recommitment of a person acquitted of a 
violent crime by reason of insanity to the “preponderance 
of the evidence” rather than the more demanding “clear, 
cogent, and convincting evidence”—the present North 
Carolina standard of proof.” @ 





quitted by reason of insanity can be committed by the state or can gain his 
release is not abundantly clear. The U.S. Court of Appeals for the Fourth 
Circuit has held that it was unconstitutional for Maryland to require an 
acquitted defendant to prove he should be released if he was committed 
without a hearing, but if the acquitted defendant had a hearing before he 
was committed, the burden of proof can be shifted to him. Dorsey v. 
Soloman, 605 F.2d 271 (4th Cir. 1979). 

47. 632 F.2d 925 (2d Cir. 1980) 

48. Id. at 930. 

49. A case that could offer important guidance from the United States 
Supreme Court is Jones v. United States, 432 Atl.2d 364 (D.C. Cir. 1980 ). 
Certiorari was granted in 1982 (72 L.Ed.2d 292). In that case, after acquittal 
by reason of insanity in the District of Columbia, the defendant was 
committed to a mental hospital. The District of Columbia Court of 
Appeals reasoned that the statute’s presumption of continuing dangerous- 
ness, which could be rebutted by the committed patient, was justified 
because the defendant had committed a crime. In addition, he had already 
proved his past insanity by the preponderance of the evidence at a criminal 
trial. Therefore the court held it “entirely rational for the District to require 
an acquittee to prove his entitlement to release where he was the one to 
advocate his past insanity.” 

l am eagerly awaiting the Supreme Court's decision on how far the states 
and the federal government can go in protecting society from those ac- 
quitted: by reason of insanity. 
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orth Carolina is concerned about the regulation of 
public utilities within its borders—and should be, 
because the nature of the services rendered by 
public utility firms makes their operation and regulation 
vitally important. For example, a reliable and adequate 
supply of electricity is essential, for we ure utterly depen- 
dent on electric power in almost every aspect of our lives— 
we could no more do without power lines than without 
streets and highways. Almost as much could be said for the 
telephone—very few homes and almost no businesses in 
North Carolina are without telephone service. Our every- 
day experience tells us that without the telephone, nearly 
every governmental or commercial activity would screech 
to a halt. And other regulated, or semiregulated, services 
like transportation, natural gas, and water are just as 
important to the public’s economic and general well-being. 
The impact of public utility regulation on North Caro- 
lina is enormous—though probably few people are aware 
of the staggering number of dollars at stake every year. A 
few figures (they reflect approximate current levels) may 
help us to see the picture clearly: 
—Regulated public utilities employ about 92,000 people in 
North Carolina, with annual wages of about $1.67 
billion. 





The author, now a judge of the North Carolina Court of Appeals, 
formerly served as the first executive director of the State Utilities Commis- 
sion’s Public Staff and previously as a member of the Commission from 
1969 to 1975. 


—Regulated public utilities pay property taxes of about 
$90 million per year to North Carolina local govern- 
ments. 

—Regulated public utilities pay the State of North Caro- 
lina about $263 million in franchise taxes each year; 
about $63 million of this amount is distributed to local 
governments. 

—For regulated public utility services, North Carolinians 
pay about $4.25 billion per year. This amount can be 
compared with the General Assembly's total General 
Fund appropriation for the fiscal year ending June 30, 
1981—about $3.25 billion. 


Whom we regulate and why 


In North Carolina, public utilities are privately owned 
business enterprises that furnish a variety of services, in- 
cluding electricity, natural gas, telecommunications,' sur- 
face transportation,” and water and sewer. In some places, 
some of these services are furnished by unregulated agen- 
cies or enterprises. About 72 North Carolina towns and 
cities operate their own electric systems; approximately 
eight operate their own natural gas systems; and about 
twelve operate local bus systems. Nearly all municipalities 
operate water and sewer systems. In addition, large areas 
of rural North Carolina are served by member-owned 
electric and telephone cooperatives; these systems are basi- 
cally unregulated, as are the competitors that are now 
entering the telecommunications business as a result of 
recent federal mandates designed to foster competition in 
that industry. 

In a society that places great faith in free enterprise, why 
do we regulate these privately owned businesses? The basic 
justification is that these businesses are natural monopolies 
because they have historically been granted exclusive terri- 
tories (franchises) within which they alone have the right 
and the duty to furnish the service they offer. Because these 
businesses have almost no competition in providing these 
vital services, regulation is needed to protect the public 
against the possibility of jacked-up prices. Regulation is 
also necessary in order to insure that such services will be 
made available to everyone who requires them, that cus- 
tomers will be treated equally, and that the service will be 
reliable.? 

Thus regulation holds forth three vital guarantees: avail- 
ability of service, adequacy of service, and fair prices. 





1. Telephone and radio common carriers. 

2. Transportation by air is not regulated at the state level in North 
Carolina. 

3. It should be noted that motor freight and passenger companies do 
not fit the classic example of a public utility, since there are many firms 
competing for the same business. In contrast, electric, natural gas, tele- 
phone, and water firms are the only provider of their service in its franchised 
area. 
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Who does the regulating? 


The Utilities Commission. Regulation of utilities in this 
state began in 1891 with the creation of the Railroad Com- 
mission. From that original body the framework for regu- 
lation evolved into today’s North Carolina Utilities Com- 
mission. As now constituted, the Commission has seven 
members who are appointed by the Governor to staggered 
eight-year terms, subject to confirmation by the General 
Assembly. Its offices are in Raleigh in the Dobbs Building, 
but it holds hearings throughout the entire state.‘ 

The Utility Review Committee. Although the Utilities 
Commission’s members are appointed by the Governor, 
its powers are delegated to it by the General Assembly, and 
in theory, at least, it functions as an arm of the General 
Assembly. Before 1975, there was no effective mechanism 
through which the General Assembly could supervise the 
Commission’s functions. While both legislative houses 
have standing Public Utility committees, these committees 
do not function between legislative sessions, and they 
neither develop legislation nor supervise the Utilities Com- 
mission. When the 1975 session convened, there was con- 
siderable public outcry over rapidly rising utility rates, 
especially electric rates. As the number of rate cases 
climbed, the public became increasingly aware of the Com- 
mission—and perhaps critical of its performance. In re- 
sponse, the 1975 General Assembly set out to improve the 
effectiveness of the regulatory process. In doing so, it 
directly involved itself in the process. The legislation it 
passed included Joint Resolution 100, which established a 
six-member Utility Review committee, with two co-chair- 
men and two additional members from each chamber. 
This committee was charged with conducting a general 
and continuing overview of public utility regulation in the 
state, including developing and recommending whatever 
legislation was needed. Another part of the legislation, 
now codified as G.S. 62-10, made the Governor’s appoint- 
ments to the Utilities Commission subject to confirmation 
by the General Assembly. Since its inception, the Review 
Committee has met frequently and has significantly helped 
to enhance the quality and effectiveness of utility regulation 
in this state. Its membership has been relatively stable; 
three of its original six members still serve. In the June 
1982 legislative session, the Review Committee was re- 
sponsible for developing legislation that required stricter 
review of rate charges requested by electric utilities. 





4. The present Commission—all appointed by Governor Hunt—is as 
follows: Robert Koger, chairman, an engineer-economist and former Chief 
Engineer for the Commission; Hartwell Campbell, Wilson businessman 
and former General Assembly member; Leigh Hammond, former Assistant 
Vice-Chancellor of North Carolina State University; Edward Hipp, a 
lawyer and former general counsel for the Commission; Douglas Leary, 
former manager of Wake Electric Membership Corporation; Lindsay 
Tate, a Raleigh lawyer; and John Winters, a Raleigh businessman and 
former General Assembly member. 
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The Public Staff. Before 1977, the Utilities Commission 
employed a professional staff of about 160 people—engi- 
neers, lawyers, accountants, and economists. The staff 
assisted the Commission in a number of ways, including 
participating in rate cases, but it did not take sides. As 
public concern over mounting utility rates grew, the 1977 
General Assembly reassigned most of these professional 
positions to a newly created agency in the Commission 
called the Public Staff. Managed by an executive director 
appointed by the Governor,> the Public Staff is indepen- 
dent of the Commission. Its purpose is to give consumers 
strong, independent representation in public utility rate 
cases, as well as in all other aspects of utility regulation. 

Is such an organization needed in the regulatory process? 
In considering that question, one might point out that 
when utility companies request rate increases, they employ 
the best lawyers, engineers, and other experts to assist 
them—all paid for with funds supplied by the customers 
whose bills the companies want to raise. Those who sup- 
ported the creation of the Public Staff, including Governor 
Hunt, believed that the appropriate level of rates may be 
better and more fairly answered when the Utilities Com- 
mission hears from experts on both sides of the question. 
The General Assembly, by creating the Public Staff, has 
provided the means to insure that the consumers’ side of 
the rate cases are as effectively presented as the utilities’ 
side. 


How regulation works 


As mentioned earlier, each regulated utility is assigned 
franchised areas in which it alone is both authorized and 
required to provide its particular type of service. Four 
major regulated electric companies serve the state: (1) 
Nantahala Power and Light in the far West; (2) Duke 
Power in the Piedmont; (3) Carolina Power and Light in 
the central Piedmont and Southeast and in Buncombe and 
Haywood counties; and (4) Virginia Electric and Power in 
the Northeast.® 

Southern Bell is by far the largest telephone company in 
North Carolina; it serves about half the telephones in the 
state. Next in size comes Carolina Telephone, which serves 
about half of the state’s geographic area. Then come Gener- 
al Telephone, Central Telephone, Western Carolina Tele- 
phone, and some 17 smaller independent telephone com- 
panies serving throughout the state.’ This balance of size 





5. The present executive director of the Public Staff is Robert H. 
Fischbach, a former member of the Utilities Commission. 

6. Electric cooperatives also have exclusive assigned rural areas. Elec- 
tric cities supply electricity within their own boundaries and in limited 
surrounding areas. 

7. By agreement between the Utilities Commission and the North 
Carolina Rural Electrification Authority, telephone cooperatives have 
exclusive service in substantial rural areas of the state. 





and diversity of companies, combined with sensible regula- 
tion, has given the people of North Carolina very good 
telephone service. 

Natural gas service is provided principally by three 
companies: Public Service and Piedmont Natural Gas 
serve the foothills and the Piedmont, and North Carolina 
Gas serves the East and Southeast. 

Franchises for motor freight and passenger transporta- 
tion consist of authorizations to serve either points (cities 
and towns) or routes between points. As noted earlier, 
usually a number of carriers are authorized to serve most 
points and routes.® 

The important role played by municipal and cooperative 
enterprises in electric, natural gas, and telephone services 
reflects a degree of balance in North Carolina not seen in 
many other areas of the United States. Recent partial 
acquisition by both electric cities and electric cooperatives 
of the facilities for generating their own electricity require- 
ments (by purchasing an interest in power company plants) 





8. Because the transportation industry is competitive and transporta- 
tion rates are set differently from the rates of other utilities, the remainder 
of this article does not deal with transportation regulation. 


should help to make the future of those enterprises more 
secure. 

To the average public utility customer—whether a 
householder, farmer, businessman, or industrialist—the 
most important aspect of utility regulation is the size of his 
monthly bill. Like everything else in recent years, utility 
rates have gone up drastically. But there is a very great 
difference between the way that prices for competitive 
goods are derived and the way rates for utility services are 
set. Theoretically, at least, competition in the marketplace 
tends to keep most prices in 'ine with the reasonable cost of 
production and avoids excess or unreasonable profits. 
Those who are more efficient and keep their prices lower 
will get the business, while those who are inefficient and 
must charge prices that will cover their inefficiencies will 
lose the business. Public utilities do not follow that princi- 
ple. Historically operating without competition while being 
required to meet reasonable standards of availability and 
service, public utilities operate under regulation, which 
substitutes for competition. Utility prices (rates), while 
certainly affected by market forces, are ultimately set by 
regulators—and whatever those rates are, the customer 
must pay or do without. Except for long-distance telephone 
service, in which competition is now becoming a reality, he 














“Our continued dependence on foreign sources of crude oil, environmental restraints on domestic production, 
and problems in the nuclear power industry all combine to tell us loud and clear that we must strive to 


conserve energy and use it more efficiently.” 
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cannot go across the street and do business with someone 

else. The customer therefore has an immediate and vital 

interest in how regulation works in determining the rates 
he must pay. 

Rates are established through this process: 

—The utility company applies for new or different, usually 
higher, rates; 

—The Commission holds a hearing in which it hears evi- 
dence from the utility, the Public Staff, and other inter- 
ested parties about whether the increase in needed; 

—The Commission issues an order deciding whether or to 
what extent the proposed new rates may go into effect. 

The controlling statute, G.S. 62-133, requires the Commis- 

sion to go through five basic steps in each general rate case: 

(1) Determine the reasonable cost of the property used by 
the utility in furnishing service; 

(2) Estumate the utility’s revenue under its present and 
proposed rates; 

(3) Ascertain the utility’s operating expenses; 

(4) Fix such rate of return on the cost of the utility’s 
property as will both produce a fair return for its share- 
holders and permit the company to maintain its facili- 
ties properly and compete in the market for capital 
funds on reasonable terms; and 

(5) Fix the rates at such a level as will cover the utility’s 
reasonable operating expenses and earn the utility the 
allowed rate of return. 

While the process of utility rate-making often becomes 
complicated, the basic aim is quite simple: to set rates at a 
level that will allow the utility (1) to recover its reasonable 
operating expenses; (2) to recover its reasonable invest- 
ment in plant facilities, through depreciation; and (3) to 
make, by sound management, a reasonable profit for its 
owners. 

The obvious key to the success of this process is that 
magic word “reasonable.” And that, essentially, is what 
rate-making is—or ought to be—all about. The absence of 
competitive forces in the marketplace requires that regula- 
tion become the substitute for competition, which leads to 
the possibility that regulated utilities may be only as effi- 
cient as they are required to »e by those who regulate them. 
This proposition, while simply stated, constitutes an im- 
mense challenge to regulators and perhaps inevitably leaves 
questions in the minds of those customers who pay the 
monthly bills. While it would not be accurate to say that 
regulation works so as to guarantee profits to public utili- 
ties, history tends to lend some substance to the public’s 
perception that such may be the case. There seems to be no 
record that any major public utility in North Carolina has 
operated at a loss or has had to go out of business because 
it could not make a profit. The accepted theory underlying 
regulation, however, is to set rates at a level that will allow 
but not guarantee operation at a profit. Rates for electric, 
natural gas, telephone, and larger water utilities are geared 
to investment in plant facilities, while rates for smaller 
water companies and for motor carriers are geared to 
operating ratios. The first approach allows the utility to 
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earn a certain rate of return on its investment, while the 
second method allows the utility or carrier to earn a certain 
rate of profit on its gross income. 

While the public is concerned about the rates for all util- 
ity services, people are most distressed over electric rates. 
Two aspects of rate-making for electric utilities have been 
particular targets of public indignation—fuel clauses and 
construction work in progress (CWIP). Fuel clauses have 
excited a great deal of concern, discussion, and legislative 
action. In the normal rate case, the Commission may exam- 
ine and investigate every aspect of the utility’s operation to 
determine whether it is being operated efficiently and 
whether its costs of providing service are reasonable. These 
cases involve many issues and take weeks to hear. In 1975 
electric utilities obtained legislation to require the Commis- 
sion, in proceedings that were expedited by restricting the 
factors considered, to consider fuel costs separately from 
other operating expenses and to allow frequent rate 
changes on the basis of increases in fuel costs alone. These 
frequent changes have become known generally as “fuel 
clauses.” In recent years, fuel clauses have constituted the 
largest number of increases in electric rates. Because the 
companies were allowed to file for these clauses on a 
quarterly basis and because the Commission was required 
to hold expedited hearings confined to the issue of fuel 
expenses alone, public indignation grew. As a result, the 
General Assembly in the June 1982 session made funda- 
mental changes in the way fuel clauses are administered. 
There now may be only one fuel-cost hearing per year for 
each power company. In these hearings, the Commission 
will be required to examine all aspects of how fuel costs are 
incurred, including whether the particular power company 
is being efficiently operated and managed. 

The General Assembly also acted on CWIP in the June 
1982 session. A word of explanation about CWIP: As 
noted earlier, electric rates are set to allow a fair return on 
plant investment (or “rate base”). Before 1977, North Caro- 
lina law provided that only such plant facilities as were in 
actual use could be included in the rate base; therefore 
power companies could not require their customers to 
start paying the costs of new power plants until those 
plants went into operation. In the 1977 session, the General 
Assembly changed the law to allow power companies to 
start adding new power plants (and other facilities) to their 
rate base while the plants were still under construction.° 
CWIP has accounted for a significant part of the rate 
increases requested in recent electric rate cases, apparently 
causing concern in the legislature that the Utilities Commis- 
sion was either unable or reluctant to monitor these costs 
carefully. In June 1982, the General Assembly amended 
the CWIP statute to require the Commission to determine 
in each rate case whether the CWIP portion of the rate 
base is reasonable. It remains to be seen whether this 





9. CWIP applies to all utilities, but it has not to date been a significant 
factor in the rates of utilities other than power companies. 





change will settle the CWIP debate. Before CWIP, the 
principal incentive for a power company to finish building 
a new plant on time was to get the new plant in the rate 
base and start recovering its cost. With CWIP, that incen- 
tive is significantly compromised, and it will therefore be 
the Commission’s responsibility to help furnish the incen- 
tive. Given the complex nature of new power plants (many 
of which are nuclear), the long construction times, the 
complexity of federal regulation affecting these plants, and 
a host of other factors, effective monitoring of CWIP 


presents an immense task for the Commission and the 
Public Staff. 


What about the future? 


The future for the regulation of public utilities presents 
many challenges, particularly in the fields of energy and 
telecommunications. 

Energy first. It is clear that our energy future is—and for 
some time to come will be—uncertain. Our continued 
dependence on foreign sources of crude oil, environmental 
restraints on domestic production, and problems in the 
nuclear power industry all combine to tell us loud and clear 
that we must strive to conserve energy and use it more 
efficiently. Customers of power companies often complain 
that their efforts to conserve electricity have not produced 
proportionate savings—that they are using less but paying 
more. This is an unfortunate and often frustrating fact of 
today’s energy life. Everything needed to produce electric 
power is constantly rising in cost. Especially troublesome 
is the rapid escalation in the cost of building new power 
plants, particularly nuclear plants. To illustrate, in 1973 
Carolina Power and Light obtained a license to build 
its Shearon Harris nuclear station south of Raleigh. At 
that time the estimated unit cost for that facility was $276 
per kilowatt of capacity. The present estimate is approxi- 
mately $2,100 per K W of capacity—or almost eight times 
as expensive as the original estimate. The plant, when 
finished, will be about ten years behind schedule. Such 
figures tell us in the clearest terms that from the standpoint 
of his monthly bill, the customer would be much better off 
without new power plants. Recognizing this, Carolina 
Power and Light and Duke Power Company have can- 
celed plans to build four new nuclear units. But if we are to 
have a reliable supply of electricity in the future, we cannot 
do without new power plants of some kind. The valid goal 
we must all pursue is to require the absolute minimum of 
new plant capacity. By emphasizing conservation, by maxi- 
mizing the use of solar sources, and by discovery and use of 
more natural gas, we may reduce our dependence on 
electricity. The challange to all concerned, especially those 
in regulation, will be to keep this absolutely vital service 
availabie to all. 

And now telephone service. There is an old saying, often 
used by politicans seeking to explain their attitude about 


governmental policy, that says, “If it ain't broke, don't fix 
it.” While this maxim may not be a universally sound 
response to any given problem, it does catch the essence of 
what federal agencies are doing to our telephone service. In 
recent years the telephone network and system in the 
United States has been superb—the envy of the world. But 
as good as the system is, federal agencies through the last 
decade have seemed determined to “fix it”—and in so 
doing they have significantly affected the authority and 
effectiveness of state regulation. For instance, since Jan- 
uary 1, 1983, the local telephone company is substantially 
restricted in its authority to install, maintain, or repair new 
telephones. While the telephone company will continue 
for at least a while to be responsible for those phones it 
owned before January |, 1983, since that date anyone who 
wants a new telephone may have to buy it and install it 
himself. If it does not function properly, he may have to get 
someone other than the telephone company to repair it. 
Another change will cost state regulators the ability to 
require that the telephone company have access to long- 
distance revenues in order to help cover the cost of local 
telphone service; these revenues represent a subsidy that 
equals about half the cost of local service, and they thereby 
help to keep the cost of local telephone service low. While 
this change may benefit high-volume users of long-distance 
service, it will almost certainly cause local telephone rates 
to go up. While we may hope that state regulators can find 
ways to mitigate this onslaught from Washington, it seems 
that the days of low-cost, flat-rate local telephone service 
may be numbered. 

The bright side of this picture is that we may in many 
ways have better and more diversified telephone service 
than ever before—the ingenuity of those in the business 
seems to be endless. But as a result of federal decisions, the 
service will be different in many ways, and we should be 
prepared to deal with the changes in how we obtain, 
maintain, and pay for it. 


Conclusion 


The regulation of public utilities remains a vital function 
of state government. But good regulation does not just hap- 
pen. It requires the best efforts of the General Assembly, 
the Utilities Commission, the Public Staff, and the regu- 
lated companies. @ 
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The Drinking-Driving Problem: 
Assessing Some Proposed 
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he national press in recent months 
| has let us know that there is a 
groundswell of public indignation 
about the number of people under the 
influence of alcohol who are driving the 
nation’s highways. Groups like MADD 
(Mothers Against Drunk Drivers) have 
become national in scope. State after state 
has revised or is revising its package of 
laws to deal with the drinking driver. The 
federal Department of Transportation has 
designated the alcohol/ traffic-safety prob- 
lem for special attention, and Congress 
has passed a measure to give incentive 
funds to any state that adopts certain strin- 
gent provisions for dealing with the drink- 
ing driver. We also have a Presidential 
Commission on Drunk Driving scheduled 
to report in April 1983. 

About two years ago North Carolina’s 
Governor Hunt directed the Governor's 
Crime Commission to concentrate on the 
problem of the drinking driver. The Crime 
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Commission’s report of early 1982 recom- 
mends a number of changes in law and 
practice. Perhaps the most newsworthy 
recommendation was a proposal to raise 
the legal age for purchasing wine and beer 
to 21—the same age as for purchasing 
hard liquor in ABC stores. The Governor 
appointed a broad-based Governor's 
Task Force on Drunken Drivers to hold 
public hearings on the Crime Commis- 
sion’s proposals across the state and draft 
a legislative package for the 1983 session 
of the General Assembly. The Task Force 
proposed a voluminous legislative pack- 
age. It retreated on the drinking-age issue, 
recommending only that the age to pur- 
chase beer and unfortified wine be raised 
to 19.'It added a dram-shop proposal? 
and provided a number of ways to revoke 





1. The Governor's Crime Commission, in a 
meeting following the Task Force report, repeated 
its recommendation that the age should be 21. 

2. The Task Force’s dram-shop proposal 
would make the owners or managers of estab- 
lishments selling alcoholic beverages civilly liable 
for damages if: (a) the establishment unlawfully 


Solutions 


L. Poindexter Watts 


drivers’ licenses for varying periods. Many 
of the specific Task Force proposals will 
be discussed later in this article. 


A capsule history 


Despite the experiment with Prohibi- 
tion during the 1920s, at least some 
Americans have always drunk alcoholic 
beverages. In colonial days, in nineteenth- 
century factory towns, on the frontier, 
and sometimes on the farm, whiskey and 
malt beverages were with us. Further- 
more, after Repeal the use of alcohol— 





sells alcoholic beverages to an under-age or in- 
toxicated person; (b) the person served has an 
automobile accident and causes damage to 
another (including loss of support to dependents); 
and (c) the accident was at least in part caused by 
the alcoholic beverages served. The owner or 
manager would have a defense if he could show 
that he took adequate precautions to prevent 
unlawful sales to under-age or intoxicated persons 
in his establishment. 








especially in the form of wine and beer— 
extended into sectors of the population 
that had previously rejected it. As the 
automobile became an indispensable part 
of our lives, it was inevitable that in- 
creasing numbers of people would drive 
while their physical or mental faculties 
were impaired by alcohol. In the early 
days of the automobile, legislatures en- 
acted strict penalties against people who 
drove while intoxicated. But policymakers 
soon realized that drivers were dangerous 
at levels of impairment below the level of 
“intoxication” that applied to the offen- 
sive public drunk, and most states settled 
on the phrase “under the infiuence” of 
alcohol to describe this lesser impairment. 
With the introduction of driver licenses as 
a traffic-safety control measure, many 
states adopted mandatory license suspen- 
sions as a consequence of being convicted 
of driving under the influence of alcohol. 
But that approach has often been counter- 
productive. While the public recognizes 
that the drinking driver is dangerous, it 
seems to view lengthy driving restrictions 
as an extremely severe punishment, and 
convictions that have meant mandatory 
loss of license have been much harder to 
obtain than convictions for most other 
traffic offenses. The middle classes are 
prosecuted for driving under the influence 
of alcohol more often than for any other 
severely sanctioned crime, and there have 
been enormous political pressures on the 
criminal justice system at all levels in 
regard to under-the-influence arrests and 
prosecutions. 

Historically, the problem in making 
arrests and getting convictions was that 
there was no clear-cut point at which a 
defendant could be said to be under the 
influence of alcohol. Without doubt most 
American drinkers can drive safely with 
moderate amounts of alcohol in their 
system—and many do! So no law could 
be passed, much less effectively enforced, 
that prohibited all driving after drinking. 
Even when the impairment would be 
obvious to a neutral observer, law en- 
forcement officers often found themselves 
in court unable to paint a sufficient word 
picture of the defendant's impairment to 
convince a jury that was reluctant to take 
away the defendant's driving privilege. 

Many strategies have been offered to 
overcome officers’ problems in detecting 
and describing alcohol impairment—for 
example, standardized tests for demon- 
strating impairment (picking up coins, 
walking a straight line, etc.). Some police 
agencies began taking movies, and later 


videotapes, of arrested drivers. Officers 
were coached in training sessions on tell- 
tale signs of impairment, which led de- 
fense lawyers to charge that the officers 
used the same “litany” in every case: the 
defendant had the odor of alcohol about 
him, bleary eyes, slurred speech, and a red 
nose; he staggered as he walked and 
fumbled as he tried to take his driver 
license out of his wallet; and in the 
officer’s opinion he was under the influ- 
ence of alcohol. 

Into this picture came chemical testing 
for alcohol. The test was a godsend, 
because it cut through many of the 
variables affecting the relationships be- 
tween the amount drunk and the level of 
impairment. A person’s weight, how fast 
he drank, how much food was in his 
stomach, and his individual rate of meta- 
bolizing alcohol would all affect the 
blood-alcohol concentration, but that 
concentration reliably showed how much 
alcohol was circulating into the drinker’s 
brain and impairing him. An experienced 
drinker could learn to compensate for the 
effects of impairment at moderate levels 
and conceal his impairment to some 
extent, but this variable is far easier to 
deal with than the others. Also, later 
research clearly indicates that even the 
experienced drinker who has learned to 
conceal the impairment of his motor skills 
has an impairment of judgment at about 
the same level as others less experienced. 
Researchers now generally agree that 
most persons begin to come under the 
influence of alcohol at a blood-alcohol 
concentration of about 0.05 per cent, and 
almost all persons are affected to some 
degree by 0.08 per cent. That is, their 
judgment will be impaired enough to 
keep them from coping with emergencies 
during the complex driving task. 

Unfortunately, it took many years of 
research to develop this consensus. Even 
the earliest researchers recognized the ef- 
fect of alcohol at around 0.05 per cent on 
the average person, but laboratory tests 
of simple motor skills revealed occasional 
persons whose scores were not signifi- 
cantly affected until they approached 





3. The general experience with movies and 
videotapes has been bad. They are useful with 
some grossly intoxicated drivers, but many highly 
unsafe, highly impaired drivers are experienced 
drinkers who can pull themselves together when 
on camera. In these instances, a good case is 
undermined. The blood-alcohol concentration is a 
far more accurate gauge of impairment. 


overt intoxication—0.15 per cent. What 
these simple laboratory tests did not mea- 
sure was (1) the tendency of those who 
concealed impairment to have small 
lapses of concentration that could be 
fatal on the highway, and (2) the effect of 
given amounts of consumed alcohol on 
judgment in performing complex tasks. 
For example, quickly slamming on the 
brakes might well be the wrong thing to 
do in a traffic emergency—it would re- 
quire a check of the rear-view mirror, a 
gauging of speed of approaching vehicles, 
etc.; the correct response might be speed- 
ing up or an evasive maneuver. These 
oversimple laboratory tests led in the late 
1930s to the first laws in this country that 
stated a relationship based on blood- 
alcohol concentration. Until the late 1950s 
this relationship was generally expressed 
as follows: (1) Under 0.05 per cent—pre- 
sumption that one is not under the influ- 
ence of alcohol. (2) Between 0.05 and 0.15 
per cent—no presumption. (3) Over 0.15 
per cent—presumption that one is under 
the influence of alcohol. 

The drive toward chemical testing was 
spearheaded by the National Safety 
Council’s Committee on Tests for Intoxi- 
cation (now the Committee on Alcohol 
and Other Drugs) and the American Bar 
Association’s Committee on Medicolegal 
Problems. In addition, the National 
Committee on Uniform Traffic Laws and 
Ordinances has placed model chemical 
test legislation in its continually updated 
Uniform Vehicle Code. That model legis- 
lation includes the use of the implied- 
consent concept to undergird a govern- 
ment’s right to compel a driver to submit 
to a chemical test for intoxication—a 
concept advanced when it was not clear 
whether a government could constitu- 
tionally force a driver to take the test. The 
model law proclaims that every driver 
who uses highways (and perhaps other 
public roadways) in the state is deemed to 
have consented to a chemical test to de- 
termine his blood-alcohol concentration, 
and each state’s version of that law speci- 
fies what body products may be tested. 
States that adopted the legislation gener- 
ally allow arresting officers to designate a 
test of either blood or breath, and some 
also authorize officers to specify a urine 
test as a third alternative. The model 





4. Urine testing gives a far less reliable sur- 
rogate reading of the alcohol in the blood than 
alveolar (deep-lung) breath, and the use of urine 
testing is generally disappearing from those juris- 
dictions that have allowed it. 
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legislation further gives the driver a right 
to refuse the chemical test—though that 
refusal would result in a license suspen- 
sion. The early model legislation, as noted 
above, then set presumptive levels based 
on blood-aicohol concentration. 

The 1960s were a time of ferment in the 
field of alcohol abuse and traffic safety. In 
1960, following the recommendation of a 
distinguished group of scientists a year 
earlier at Indiana University, the Ameri- 
can Medical Association recommended 
that the presumptive (or prima facie) level 
for being under the influence of alcohol 
be lowered to a blood-alcohol concentra- 
tion of 0.10 per cent. In 1962 the Uniform 
Vehicle Code was amended to follow suit. 
In 1964 a massive study of drivers in Grand 
Rapids, Michigan, showed how serious 
the alcohol / traffic-safety problem truly 
was and confirmed the great increase in 
hazard that occurs when a driver's blood- 
alcohol concentration exceeds 0.08 per 
cent. The higher the blood-alcohol con- 
centration, the greater the risk of an ac- 
cident—and the more certain it is that 
alcohol is the principal cause of the risk.5 
Also, beginning in the 1960s, the bodies 
of drivers killed in traffic accidents were 
routinely autopsied; these autopsies re- 
vealed that approximately 50 per cent of 
those drivers had been under the influ- 
ence of alcohol.6 The Supreme Court’s 
decision in Schmerber v. California up- 
holding chemical testing accelerated the 
use of chemical testing against the drink- 
ing driver.’ 





5. At concentrations under 0.10 per cent there 
are differences in accident potential based on age, 
driving experience, sex, race, social class, etc., 
among drinking drivers. But as the level climbs, 
all other factors become more and more insignifi- 
cant, and the sole correlate of the risk seems to 
become the blood-alcohol concentration. 

6. One should not immediately conclude, as 
some have done, that alcohol is a causative factor 
in 50 per cent of traffic accidents. Fatal accidents 
have a different profile from average traffic acci- 
dents; one major characteristic is the large number 
of single-car accidents in the fatal group. Alcohol 
is most prominent, of course, in those single-car 
accidents. 

7. In Schmerber, decided in 1966, the United 
States Supreme Court upheld chemical testing in 
a case from a state that did not then have an 
implied-consent statute and had tested the de- 
fendant over his objection. That decision allows 
compelled testing of drivers when there is strong 
evidence of impairment. But there has been no 
pressure to remove implied-consent laws from 
the books or to remove the statutory right to 
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In 1968 the National Highway Safety 
Bureau of the federal Department of 
Transportation sent to Congress a report 
that gathered the latest and best informa- 
tion about drinking-driving problems and 
made a number of recommendations, 
most of which were translated into federal 
legislation or administrative action. A 
threat to cut off federal highway money 
to states that did not comply with certain 
required Alcohol Standards quickly per- 
suaded the states that had not yet done so 
to adopt implied-consent legislation and 
embrace the new 0.10 per cent level.* 

By 1970 the National Highway Traffic 
Safety Administration? had embarked on 
a program of Alcohol Safety Action Pro- 
jects in localities across the country to test 
various ways of coping with the drinking 
driver. These projects sought a systems 
approach to controlling the impaired 
driver, and they attacked the problem at a 
number of levels—enforcement, prosecu- 
tion, sanctioning alternatives, educational 
and treatment progams, public informa- 
tion programs, and the like. The projects 
varied widely in how they undertook their 
task, and they showed great promise as 
demonstration projects to validate drink- 
ing-driving countermeasures. The federal 
legislation required that each project be 
rigorously evaluated so that successes 
could be readily identified and copied. 
That goal was never reached—for two 
major reasons. One was that proponents 
and administrators of the projects were 
enthusiasts or empire builders and be- 
lieved so much in the value of what they 
were doing that they saw no need for 
rigorous evaluation. The other was local 





refuse a chemical test from such laws. Indeed, 
today every state has an implied-consent law that 
complies with federal guidelines. Any state that 
did not could lose federal highway funds. The 
explanation seems to be that policymakers prefer 
an implied-consent law to the difficulties that would 
flow from widespread use of force to compel test- 
ing for alcohol. 

8. Without this federal pressure, the pre- 
sumptive level in some states would have re- 
mained at the disastrously high 0.15 per cent. 
Even though the original model legislation said 
that there was no presumption for blood-alcohol 
concentrations between 0.05 and 0.15 per cent, a 
defendant in a state with that legislation usually 
was acquitted if his blood-alcohol concentration 
was 0.15 or less—and in some courts a defendant 
was given “the benefit of the doubt” if his reading 
was 0.18 per cent or less. 

9. This Administration (NHTSA) superseded 
the National Highway Safety Bureau in 1970. 


reluctance to deny treatment under the 
project to a control group for purposes of 
evaluation. For example, a person who 
participated in the Charlotte-Mecklen- 
burg Alcohol Safety Action Project and 
now advocates continued use of schools 
for convicted drinking drivers was ques- 
tioned about how well such schools had 
succeeded in re-educating those convicted 
of drinking-driving offenses. He answered 
that while he personally had great faith in 
the value of the schools, no objective 
evaluation of the Charlotte- Mecklenburg 
project had been possible. It seems that in 
sentencing those convicted of drinking- 
driving offenses a key Charlotte judge 
who had been cooperating with the pro- 
ject refused to allow a project design that 
would send to school only half of the 
defendants who met the criteria for at- 
tending the school. The judge saw the 
value of having a control group for evalu- 
ation purposes, but he was afraid of the 
public criticism that might result if a de- 
fendant who was not sent to the school 
drove while drinking and killed or seri- 
ously injured someone. This kind of ob- 
struction occurred nationwide, and in the 
end very few Alcohol Safety Action Pro- 
jects were rigorously evaluated.'° 

Even today, there is controversy over 
whether these projects were a $200 
million'' boondoggle. In its own post hoc 
evaluation of them, the Department of 
Transportation found almost no effect on 
overall traffic safety by any project except 
those in a few places that substantially 
increased the visibility of law enforcement 
efforts. It is possible that sensitive evalua- 
tions of the projects could have identified 
a number of measures, among the many 
offered by the projects, that can have in- 
cremental effects and that an appropriate 
combination of these measures might 
have significantly affected the alcohol/ 
traffic-safety problem—and there is the 
lost opportunity! But it is clear that no 
single measure or easy set of measures can 
make much long-term difference, and this 





10. A complicating factor is separating the 
variables. The Arab oil embargo and consequent 
lowering of the speed limit in the mid-1970s 
reduced accidents and fatalities far more than any 
direct alcohol countermeasure ever could and 
makes it harder to isolate the effect of the alcohol 
projects. 

11. At least $88 million in federal funds went 
into these projects, but with matching public 
funds they totaled more than $200 million in 
costs. 





conclusion fits in with information from 

other countries to paint a fairly discour- 

aging picture of what can be done about 
the drinking driver. 

By the early 1970s the traffic-safety 
establishment had placed major emphasis 
on the “Scandinavian approach” to alco- 
hol use and traffic safety. In the 1930s and 
1940s a strong temperance movement in 
Norway and Sweden helped secure strict 
legislation to deal with the drinking driver. 
Authorities in those countries are con- 
vinced that their system works, and they 
have been selling it in international con- 
ferences since World War Il. Its major 
components are: 

(1) Legislation that flatly prohibits driv- 
ing with a blood-alcohol concentra- 
tion above a certain level—without 
regard to whether the driver is impaired. 
Relatively low legal limits for blood- 
alcohol concentration—0.05 or 0.08 
per cent. 

Mandatory harsh penalties for con- 
victed drinking drivers—for example, 
fairly long jail terms for repeat of- 
fenders and those with high blood- 
alcohol concentrations. 

A criminal court system that deals 
swiftly and certainly with defendants, 
with little chance of acquittal for one 
factually guilty—including the rich 
and the well connected. 


After studying the Scandinavian ap- 
proach, at least a dozen jurisdictions in the 
1970s adopted “per se” laws that replaced 
the former presumptive or prima facie 
levels.'? These states set the limit at a 0.10 
per cent blood-alcohol concentration. 

In theory, the per se laws based on 
chemical tests should have greatly sim- 
plified prosecutions of alcohol-impaired 
drivers. Such a law removes from the 
majority of cases—those in which the test 
results exceed the legal limit—the issue of 
whether the defendant was actually im- 
paired, and the outcome of the case should 
be relatively clear-cut if the state has a 
well-run chemical testing program. But 
even though drinking-driving cases are 
undoubtedly handled more effectively 
now than formerly, there is little evidence 





12. A jurisdiction with a per se law still needs 
under-the-influence legislation to cover cases in 
which the defendant is actually impaired at levels 
below the legal limit or in which a chemical test is 
either unavailable or refused. 

13. About five states have legislation recogniz- 
ing blood-alcohol concentrations under 0.10 per 
cent. Usually this is a presumptive level for a 
lesser degree of impairment than the state's under- 
the-influence or per se law provides. Idaho fixes 
its presumptive level for the under-the-influence 
offense at over 0.08 per cent. 





























that the per se laws have substantially 
increased the law's deterrent effect.' 

Two other developments to be dis- 
cussed later should be mentioned here. 
One is the attempt to make conviction 
more certain by modifying the harshness 
of the license-revocation penalty. In North 
Carolina and elsewhere one popular way 
to do this has been to give a first offender 
a limited driving privilege or occupational 
license that allows him to continue essen- 
tial driving connected with his livelihood. 
The other development, following the lead 
of certain Alcohol Safety Action Projects, 
has been to require a person convicted 
of impaired driving to attend a school 
or treatment program. 


Possible reforms 


Experts say that the criminal justice 
system deters prohibited conduct through 
fear of apprehension, swiftness and cer- 
tainty of conviction, and severity of the 
punishment. But of course this is not the 
whole story. Perhaps more important 
than the deterrent effect of the law itself is 
social pressure from family, employers, 
neighbors, and members of peer groups. 
Sometimes these social influences under- 
cut the law; sometimes the presence of the 
law reinforces them. Another aspect of 
the interaction of law and public opinion 
is the labeling process that accompanies 
conviction of a crime. With some people, 
the fear of the humiliation of being em- 
broiled in the criminal courts may be 
greater than the dread of the punishment 
that might be imposed. On the other 
hand, little or no stigma attaches to many 
traffic misdemeanors, even though these 
offenses are technically crimes. The im- 
paired-driving offense is particularly hard 
to classify; as noted above, the public has 
been ambivalent toward it. 

These concepts of law and deterrence 
inevitably arise when we consider what 
can be done to reduce the dangers caused 
by drinking drivers. Past experience indi- 





14. A 1981 study of 15 states with per se laws 
reported a decline of plea bargaining in a number 
of jurisdictions, but the figures given for some 
states showed a decline in conviction rates follow- 
ing enactment of a per se law. See the articles by 
Ben Loeb on North Carolina drinking-driving 
prosecution statistics in the Spring 1981 and 
Winter 1976 issues of Popular Government. it 
must be stressed, though, that actual incidence of 
plea bargaining and the level of conviction rates 
may not directly affect deterrence. 
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cates that the answer is “Not much!”— 
but public arousal could change that 
answer if it can be sustained. The aroused 
public can reinforce, and be reinforced 
by, the operation of the law. 

Other states’ reactions. As it so often 
has been with other social and political 
concerns, California has been an experi- 
menter in regard to drinking drivers. After 
the formation of the original MADD 
groups there, California began a process 
of beefing up its drinking-driving laws. It 
adopted some rigorous drinking-driving 
laws that had already been adopted else- 
where, amended others, and added new 
wrinkles of its own. Most important was 
the broad scale of the attack; the state was 
politically behind the new laws. In 1981 it 
adopted one massive set of laws and in 
early 1982 enacted another large group of 
primarily technical changes to those laws 
to smooth the operation of its system for 
handling the impaired driver. The laws, 
passed in 1981 and 1982, took the follow- 
ing actions: 

—Added a per se law at the 0.10 per cent 
level. 

—Made the driving-under-the-influence 
and per se offenses apply anywhere in the 
state; formerly the per se law applied only 
to highways and off-highway areas open 
to the general public. 

—Added an inflation increment to its 
minimum fine for first offenders to bring 
that minimum to $375. 

—Increased the minimum jail time for 
first offenders from 48 to 96 hours. 
—Made more stringent the conditions of 
probation by which a first offender can 
avoid jail. 

—Generally reduced the discretion of 
judges and prosecutors in regard to 
reductions of charge and plea iegotia- 
tions, requiring full statements in the 
court records of specifically why the dis- 
cretion was exercised. 

—Continued use of mandated schools 
and treatment programs but restricted 
use of the schools and programs to con- 
victed defendants only; they may not be 
used as alternatives under any deferred- 
prosecution arrangement. 

—To enhance punishment, counted out- 
of-state and federal convictions for im- 
paired-driving offenses as prior convic- 
tions. 

—Amended its felony/misdemeanor 
crime of driving under the influcnce and 
causing death or bodily injury to another, 
making the charge apply also to one who 
causes death or injury while violating the 
per se law. 
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A Breathalyzer is commonly used to measure 
blood-alcohol concentrations. 


—Amended the provision that allowed 
the judge to impound from one to 30 days 
the vehicie registered to an under-21 
driver who was convicted of a drinking- 
driving offense. The provision now applies 
to driver-owners of any age and in cases 
of convictions of both the impaired- 
driving misdemeanor and the companion 

death/ bodily injury offense. The im- 

poundment is at the owner's expense. 

New York is another noteworthy state. 
It has for several years had an interesting 
evidentiary provision keyed to a two- 
degree under-the-influence offense: 

(1) Blood-alcohol concentration of more 
than 0.05 per cent up to 0.07 per cent— 
prima facie evidence of not violating 
the higher-degree crime but relevant 
evidence of the lower-degree crime. 

(2) Blood-alcohol concentration over 0.07 
per cent to less than 0.10 per cent— 
prima facie evidence of not violating 
the higher-degree crime but prima 
facie evidence of guilt of the lower- 
degree crime. 

At a blood-alcohol concentration of 0.10 

per cent or above, a companion per se law 

carries the same punishment as the higher- 
level under-the-influence offense. 

In 1980 New York assembled a task 
force to make a massive study of impaired 
driving. It spent many millions of dollars 
and made an exhaustive assessment of 
possible countermeasures. In perhaps its 
most noteworthy proposal, it recom- 
mended (on the basis of a Minnesota law) 
a separate “fast-track” civil procedure— 
independent of any action in the criminal 
courts—to take the license of any driver 
who either refuses to take a chemical test 


under the implied-consent law or takes 
the test and has a blood-alcohol concen- 
tration over the legal limit. In Minresota 
the arresting officer personally collects the 
license from the driver and issues him a 
temporary driving permit good fora limi- 
ted period pending any hearing the driver 
may request. Because there are no exten- 
sions of the officer’s permit, this approach 
removes the incentive for delaying either 
any civil hearings on the license suspen- 
sion or the separate criminal proceedings. 
The New York proposal would speed 
things up even more. Many other features 
of New York laws and its task force pro- 
posals were a starting point for the Gover- 
nor’s Crime Commission in North Caro- 
lina. 

Maryland has passed stringent im- 
paired-driving legislation. Its best-publi- 
cized move has been to raise the drinking 
age to 21. Statistics in the several states 
that lowered the drinking age to 18 after 
the voting age was lowered showed an 
increase of highway fatalities among the 
age group newly allowed to buy alcoholic 
beverages. Correspondingly, in several 
states in which the drinking age was later 
raised, highway fatalities in the affected 
age group decreased. 

Other major features of the new Mary- 
land legislation include lowering the ap- 
plicable blood-alcohol concentrations for 
its two degrees of impaired driving: the 
threshold for the lower-degree crime is 
now .08 per cent, and for the higher- 
degree offense, 0.13 per cent. Also, in 
common with the New York task force 
recommendations, the Maryland law eases 
law enforcement officers’ apprehension 
with measures to help them separate the 
impaired drinking driver from the nonim- 
paired drinking driver. 

Many other states either have task 
forces on drinking driving or have adopted 
stringent new laws on the subject in the 
last several years. Most of the major pro- 
visions are similar to those discussed 
above or in the recommendations of our 
Governor’s Crime Commission or Task 
Force. 

Crime Commission recommendations. 
As noted earlier, in North Carolina the 
Governor’s Crime Commission made a 
comprehensive set of recommendations 
(set out on the next page) that formed the 
starting point for the Governor’s Task 
Force on Drunken Drivers (see the major 
proposals on page 26). The policy issues 
in a number of the recommendations by 
both the Crime Commission and the Task 

Force are discussed later in this article. 


Committee on Alcohol 
and Other Drugs 


The Action Programs Subcommittee 
of the National Safety Council's Commit- 
tee on Alcohol and Other Drugs examined 
the flood of proposals and changes in the 
various states and in February 1982 re- 
ported on what research to date shows 
might, and might not, work. The com- 
mittee approved the basic concepts of the 
the report and asked the subcommittee to 
refine its statements and bring them back 
to the committee in October 1982 forcon- 
sideration as position statements. The sub- 
committee made four interrelated recom- 
mendations concerning direct measures 
against drinking drivers and added a fifth 


recommendation as to an indirect ap- 
proach. Because of a tactical dispute with- 
in the committee concerning the first 
recommendation, the committee took no 
final action on the first four recommenda- 
tions. It adopted the fifth. The five recom- 
mendations are: 


1. Increase fear of apprehension. /n- 
crease the numbers of impaired-driving 
offenders identified by improving enforce- 
ment. In particular, require that all drivers 
in moving violations or crashes be tested 
by a reliable breath alcohol screening de- 
vice or some other chemical test for alco- 
hol, and widely publicize these changes in 
enforcement. 


This first recommendation is the one 
most likely to pay off across the board, 
but there are constitutional questions as 
to the use of routine alcohol screening in 
crashes and moving violations. Propon- 
ents say that this practice is similar in 
principle to routine airport searches, but 
others disagree. No case from the United 
States Supreme Court has addressed this 
issue, and a group within the committee 
had reservations about recommending as 
uniform national policy something of 
disputed constitutionality.'5 This dispute 





15. Several committee members with reserva- 
tions favor adoption of this roadside screening 
proposal by individual states (New York already 


Governor’s Crime Commission — 
Proposals on Driving Under the Influence 


Increase Public Awareness 


. Increase emphasis on hazards and penalties of driv- 
ing under the influence (DUI) in driver’s education 
classes. 

. Increase education on alcohol abuse in a statewide 
health education program. 

. Increase education and media programs for the gen- 
eral public concerning the effects of alcohol and the 
hazards and penalties of driving under the influence. 
. Raise drinking age for malt beverages and wine to 
twenty-one phased in over a three-year period. 


Address the Problem Drinking Driver 


5. Require that anyone caught driving with a blood al- 


cohol content of .20 per cent or more, or anyone ar- 
rested for a second or more DUI offense be referred 
to the local alcohol treatment facility. 

. Expand uses of alternatives to incarceration in deal- 
ing with the habitual DUI offender, especially com- 
munity service restitution. 

. Stress the need to build DUI cases on evidence of “ap- 
preciable impairment” and not rely only on the 
Breathalyzer in basic law enforcement training. 

. Support the efforts of the alcohol and drug abuse sec- 
tion in coordinating the efforts of the various agencies 
that deal with alcohol and substance abuse problems. 


. Increase the level of follow-up action on individuals 


who do not successfully complete the DUI school. 


. Eliminate the offense of careless and reckless driving 


after drinking and set up a gradation of DUI offenses 
based on the severity of the infraction with commensu- 
rate punishments. 


. Support an increase in funding for Breathalyzer train- 


ing from the Highway Fund. 


. An annual report shall be published by the Division 


of Motor Vehicles listing the disposition of DUI 
charges by blood-alcohol concentration (BAC) level 
for each county in the state and identifying the presid- 
ing judge and prosecuting attorney. 


. An individual arrested for DUI may be held for a 


maximum of four hours if the magistrate finds proba- 
ble cause that the individual is under the influence. 


. Create a Class | felony of driving under the influence 


of alcoholic beverages and causing serious injury. 


. Extend the period of license revocation that results 


from refusing to take the Breathalyzer test to one 
year, with a limited privilege available after six months. 


. The Crime Commission recommends that Breatha- 


lyzer evidence be admitted in district court on appro- 
priate certification by the Breathalyzer operator. 


. The Governor's Crime Commission recommends 


that the Task Force on Drunken Drivers look into 
administrative revocation of drivers’ licenses and im- 
poundment of the automobile as strategies to reduce 
driving under the influence. 





Governor’s Task Force on Drunken Drivers — 
Proposals on Driving While Impaired 


Public Education Recommendations 


. Increase education on alcohol abuse in statewide 


health education program. 


. Increase emphasis on hazards and penalties of driv- 


ing under the influence in driver’s education classes. 


. Increase education and media programs for the gen- 


eral public concerning the effects of alcohol and the 
hazards and penalties of driving under the influence. 


. Raise the age for buying and possessing malt bever- 


ages and wine to 19. 


. Support the efforts of the DUI Coordinating Council 


to coordinate the activities of the various agencies 
that deal with alcohol and substance- abuse problems. 


. Enact a dram shop statute that creates civil liability 


for unlawful sale of alcohol to under-age or intoxi- 
cated persons. 


. Enact a statute that prohibits the possession of an 


open container of beer or wine by the driver of a 
motor vehicle. 


. Adopt a legislative resolution to ban advertising of 


beer and wine on television and radio or at least re- 
quire public service announcements as to the hazards 
of alcohol abuse and driving after drinking. 


Enforcement Recommendations 


9. 


10. 


11. 


12. 


13. 


Increase funding for training in chemical testing for 
alcohol. 

Increase funding for training of law enforcement offi- 
cers in detection of drunken drivers. 

Expand impaired-driving enforcement programs 
across the state. 

Admit Breathalyzer evidence in district court on ap- 
propriate certification by the Breathalyzer operator. 
Adopt a legislative resolution encouraging North 
Carolina newspapers to publish the names and ad- 
dresses of persons convicted of impaired driving. 


. Expand the provisions of the implied-consent statute 


to clarify and expedite chemical testing procedures. 


. Facilitate more roadside breath-test screening for de- 


termination of probable cause by the arresting of- 
ficer. 


. Increase the license-revocation penalty for refusal of 


a Breathalyzer test in cases involving critical injury or 
death. 


Prosecution and Punishment Recommendations 


17. Create one single offense of driving with impaired 


faculties, with punishment determined by aggravat- 
ing and mitigating factors—including mandatory jail 
for Grossly Aggravated Drunk Driving (GADD) and 
repeal all current alcohol- and drug-related traffic 
offenses. 


Levels of Punishment for Impaired Driving 


18. Enact a statute calling for an immediate ten-day ad- 


ministrative revocation of a driver’s license for operat- 
ing a motor vehicle with a blood alcohol content of 
0.10 per cent or more. 


. Enact a statute providing for forfeiture or impound- 


ment of the motor vehicle driven by anyone whose 
license was revoked or suspended for an alcohol- 
related traffic offense. 


. Extend the period of license revocation for refusal to 


take a chemical test from six to twelve months, with a 
limited driving privilege available only after at least 
six months and disposition of the case. 


. Increase the level of follow-up action on individuals 


who do not successfully complete the Alcohol and 
Drug Education Traffic School. 


. Publish a semiannual Division of Motor Vehicles 


report that lists the disposition of DUI charges by 
blood alcohol content level for each county in the 
state and identifies the presiding judge and district 
attorney. 


. Restrict the use of the limited driving privilege so that 


the offender must first serve the minimum sentence, 
and so that the privilege can be allowed only for driv- 
ing that is related to work, education, or emergency 
health needs. 


. Extend the provisional license statute to make it un- 


lawful for a person under 18 years of age to drive with 
any alcohol in his body or an unlawful controlled 
substance in his blood. 


. Increase services for victims and witnesses in drunk- 


driving cases by expanding the witness assistant coor- 
dinator positions statewide. 


. Require prosecutors to explain reductions or dis- 


missals of charges involving impaired driving. 


Rehabilitation and Therapy Recommendations 


27. Require that anyone caught driving with a blood 


alcohol concentration of 0.20 per cent or more and 
anyone arrested for a second or more impaired driv- 
ing offense be referred to the local alcohol treatment 
facility for an assessment of his drinking problem and 
participation in the recommended treatment program. 


. Enact a statute requiring the magistrate to detain an 


impaired driver for up to 24 hours, until he is no long- 
er impaired, or until he is released to a responsible 
adult. 


. Include community service restitution as an alterna- 


tive punishment in the impaired-driving statute. 


. Restrict participation in an alcohol and drug educa- 


tion traffic school to only one occasion. 





has delayed committee action on the first 
four recommendations. 


2. Reduce punishment to moderate 
levels for first offenders, but be sure to 
identify repeat offenders. Eliminate severe 
penalties such as jail sentences for first 
offenders and mandate license suspension 
and/or revocation for fixed periods for 
all convictions for impaired driving. As- 
sure that all arrests involving impaired 
driving be identified on driving records. 


The period of license suspension envi- 
saged for first offenders is relatively short 
—not the year or more nominally'* called 
for by the North Carolina statute. The 
Howard-Barnes bill that Congress en- 
acted in the fall of 1982 is instructive. It 
gives incentive money to states that take 
prompt action*’ to suspend the licenses of 
drivers for a minimum of 90 days if they 
are charged with impaired driving and 
either register a blood-alcohol concentra- 
tion of 0.10 per cent or more in a chemical 
test or refuse the test. As originally in- 
troduced, the House and Senate versions 
specified one year of suspension'* and 
also required the states to confiscate the 
vehicles of persons who drive while their 
license is revoked after an impaired-driv- 
ing revocation if they wished to get the 
incentive money. The legislation was 
modified in committee after testimony by 
experts that these stiff measures might be 
counterproductive. 

The subcommittee also recommended 
recording arrests on the driver record. 
This move is intended to assure that 
impaired-driving offenses are really spot- 
ted—even when the final conviction (after 
plea bargaining, for example) may be for 





has one); when there are several such state laws, 
the chances of a definitive ruling from the Supreme 
Court of the United States are increased. 

16. The word “nominally” is used because in 
North Carolina first offenders who receive the 
one-year revocation may secure a limited driving 
privilege in the court's discretion. 

17. The term “prompt action” has not been 
defined in the legislation, and the precise meaning 
must be fixed by Department of Transportation 
regulations. There is reason to believe that the 
congressional sponsors had a fast-track civil pro- 
cedure in mind, but the answer awaits final 
promulgation of the regulations. 

18. In the enacted legislation, a one-year 
license-suspension provision does survive: the 
states that want incentive money must also take 
prompt action to suspend the license of repeat 
drinking-driving offenders for at least a year. 


a traffic offense that does not involve use 
of alcohol or drugs. Fully implementing 
this policy could radically change the 
practice in many jurisdictions if it requires 
that the actual facts rather than mere 
convictions be examined. There may be 
constitutional problems in looking behind 
convictions used to enhance criminal 
penalties,'? but these issues would shrink 
if the examination were in an independent 
civil hearing on license suspension or 
revocation. 


3. Swift and certain processing of the 
case. Change the procedures by which 
offenders are processed to assure swift 
and certain adjudication. 


The preliminary comments in the sub- 
committee report made it clear that the 
members of the subcommittee had the 
Minnesota fast-track civil procedure pri- 
marily in mind. 


4. No credit for attending schools or 
treatment programs. Disallow present al- 
cohol treatment programs as an alterna- 
tive to license suspension or revocation, 
though such programs could be an addi- 
tional mandatory requirement for repeat 


offenders. 


The subcommittee did not clearly dis- 
tinguish between schools and treatment 
programs. The published research to date 
has found no carefully evaluated educa- 
tion or treatment programs that have 
reduced the recidivism of drinking drivers 
as well as license suspension has done. 
One study of a treatment program that 
used intensive interaction techniques 
showed negative recidivism results com- 
pared with a similar program in which 
only license suspension was imposed. It 
may well be that certain educational ef- 
forts have long-term advantages that do 
not show up in immediate evaluations. 
Many professionals are still reserving 
judgment. The preliminary comments in 
the subcommittee’s report observed: 


The evidence shows that drivers required 
to attend alcohol treatment programs as 





19. The Task Force in North Carolina rejected 
a draft that specifically allowed a judge to use a 
bad overall traffic record, including arrests, as an 
aggravating factor in determining punishment for 
impaired driving. Only traffic convictions are 
among the listed aggravating factors, though a 
final catch-all factor includes anything else that is 
“relevant.” 


an alternative to losing their licenses have 
worse accident and violation experience 
than corresponding groups of drivers sub- 
jected to license suspension or revocation. 
This may reflect inappropriate assign- 
ment to rehabilitation programs—as well 
as ineffective programs—but until there is 
good research evidence demonstrating ef- 
fectiveness of such programs they should 
not be offered as an alternative to license 
suspension or revocation. 


5. Raise the legal drinking age to 21. 
Adopt a legal minimum drinking age of 
21, if the present minimum is lower. 


Citing the studies showing that teenage 
involvement in fatal crashes is reduced 
when the drinking age is raised, the report 
also said: 


Clearly, society should do everything 
possible to separate, both in time and 
place, the learning to drink alcohol from 
the learning to drive an automobile. Un- 
fortunately, at the present time many 
teenagers learn to drink and drive at the 
same time and in the same place. 


Because the fifth recommendation was 
separable from the first four, the Commit- 
tee on Alcohol and Other Drugs adopted 
it at the committee’s meeting in October 
1982 as a recommended policy statement 
of the National Safety Council.” The 
recommendation was then adopted by 
the Traffic Safety Division of the Nation- 
al Safety Council, but the Council's 
Executive Committee (the Council was 
then in session) balked at accepting on 
short notice so controversial a proposal 
as a national policy statement of the 
Council. The Executive Committee and 
then the board of directors instead 
adopted a milder recommendation: 


The National Safety Council is vitally 
concerned with the abnormally high per 
cent of traffic deaths and injuries of our 
young people under 21 that are related to 
alcohol—and encourages the passage of 
appropriate legislation to reduce and 
prevent this highway tragedy.?! 





20. The wording was: “The National Safety 
Council strongly supports the adoption of a 
uniform legal minimum drinking age of 21 for all 
alcoholic beverages.” 

21. There is evidence that the Presidential 
Commission on Drunk Driving is interested in 
the proposal for a uniform minimum drinking 
age of 21, and several Commission members at 
the October 1982 National Safety Congress had 
hoped for a strong official statement from the 
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ever they may be worth, additional 
comments are offered below on cer- 
tain major proposals. 


I n no particular order and for what- 


judges ee ceten 


Both the Crime Commission and the 
Governor's Task Force have recommend- 
ed that statistics be kept on the individual 
judges and prosecutors to show how they 
deal with impaired-driving cases. Some 
district court judges, who sit without a 
jury, say that this practice could put pres- 
sure on them to convict when they might 
have a reasonable doubt. The fact is that 
courts are and have always been public 
places; anyone may come into the court- 
room and observe. If drinking-driving 
action groups were to be present at trials 
and report their findings just before elec- 
tions, they would put very heavy pressure 
indeed on judges. The statewide statistics 
proposed by the North Carolina Task 
Force would be much more neutral. The 
appropriate defense of any conscientious 
judge or prosecutor who dismisses a 
charge, or of any judge who enters a 
judgment of not guilty, is to state his 
reasons for the public record. Many states 
now require judges and prosecutors to 
put their reasons on the record when they 
exercise discretion. 





National Safety Council on the matter. The 
milder statement is strong enough, however, for 
proponents to claim council support for the 
drinking-age proposal. 

The political controversy the proposal arouses 
is evident from the differing stands taken in North 
Carolina by the Crime Commission and the Task 
Force. It is also noteworthy that the New York 
task force failed to push for a higher drinking age. 

Virginia recently raised its drinking age to 19, 
primarily to slow the trickle-down to youths of 
high school age. It is not clear whether the North 
Carolina Task Force had this result in nind when 
it proposed raising the drinking age for beer and 
unfortified wine to age 19—it may have been 
simply watering down the original proposal of 
the Governor's Crime Commission to raise the 
uniform drinking age to 21. The Crime Commis- 
sion strongly made the point that an aye differen- 
tial for drinking beer versus hard liquor sends a 
message that beer is a harmless social beverage, 
when in fact it is the major source of the alcohol in 
driving fatalities. A minority within the task force 
therefore supported a compromise that would 
have set a uniform drinking age for al! alcoholic 
beverages at age 20. 


28 / Popular Government 


Community service as an 
alternative to jail 


Some counties have programs in which 
a convicted person renders community 
service as “restitution” for his crime. The 
Governor's Crime Commission, correctly 
anticipating that the habitual offender 
would be a prime candidate for a manda- 
tory jail term under the Task Force pro- 
posals, has suggested that habitual im- 
paired drivers might better be placed in 
these programs than put in jail. One 
objection to this proposal is that alcohol- 
ics do not fare well in these community 
service programs, and many habitual 
offenders would be alcoholics. Frankly, it 
is doubtful whether imposing a jail sen- 
tence rather than community service 
would make much difference as to deter- 
rence, either specific or general. The only 
danger in the use of the alternative is that 
the lower classes might be sent to jail and 
the middle classes assigned to community 
service. 

Under the Governor's Task Force pro- 
posals for North Carolina, of the five 
levels of punishment for impaired driving 
the two highest call for mandatory jail 
terms without any alternative of com- 
munity service. The three lower levels give 
the judge the option of jail or community 
service or loss of license for a specified 
period; the judge must pick one of the 
options and may select more than one. 

If the legislature comes under heavy 
pressure to make jail mandatory for many 
first .offenders,?? the alternative of com- 
munity service might be a desirable option 
to modify the unwise harshness of the 
law. 


Curbing abuses of the 
limited driving privilege 

The limited driving privilege in North 
Carolina is in theory an occupational 


license issued by a judge to a first offender; 
it should be strictly limited to the defen- 





22. Nationally, MADD 3roups have favored 
stringent penalties, including jail for first offend- 
ers. The Task Force punishment proposals re- 
quire short periods of mandatory jail for first 
offenders only if there are grossly aggravating 
factors that result from the impaired driving— 
serious injury or death, speeding more than 30 
miles per hour over the limit, or speeding to avoid 
arrest. 


dant’s necessary driving while earning his 
livelihood. A number of persons com- 
plained to the Task Force that many 
judges in North Carolina place no real 
restrictions on the driving privilege, and 
some critics have called for a brief suspen- 
sion period for all first offenders. 

The Task Force proposal would signi- 
ficantly limit the discretion of judges and 
make them tailor realistic restrictions to 
the defendant’s actual working needs. It 
has also proposed a ten-day pretrial abso- 
lute ban on driving for most arrestees. It is 
not clear what effect the restrictions on 
the privilege and the ten-day absolute ban 
will have on traffic safety. News of the 
harsher provisions may slightly increase 
general deterrence. As for specific deter- 
rence or incapacitation of those caught, 
the general experience is discouraging. 
The caught are such a small percentage of 
those who drink while driving that the 
recidivism rate of the caught is immaterial 
to overall accident and fatality statistics. 
Some studies have shown that most 
people who have their licenses revoked 
continue to drive—but usually more care- 
fully and safely than the average driver. It 
may be, though, that people will be more 
likely to abide by the terms of short 
absolute restrictions. The same psychol- 
ogy could also apply to tightened-up pro- 
visions of the limited privilege so long as 
essential driving is allowed. 

Whatever the safety issue, to maintain 
respect for law judges should apply equal 
standards in granting limited driving pri- 
vileges to various defendants. A law that 
helps achieve this goal is thus most 
desirable. 


Repealing the offense of 
reckless driving after drinking 


For many years judges or plea-bargain- 
ing prosecutors who wished to be lenient 
often reduced a driving-under-the-influ- 
ence charge to the unrelated offense of 
reckless driving. According to proper 
procedure, the original charge had to be 
dismissed and a new charge for reckless 
driving made, but this was almost never 
done. Thus all the reckless-driving judg- 
ments entered on driving under-the-influ- 
ence pleadings were illegal. The General 
Assembly changed the law to conform 
with the practice in 1974. It created the 
new offense of reckless driving after 
drinking and further declared that this 
new offense must be treated as a lesser- 





included offense of driving under the 
influence of alcohol. 

Since the reckless-driving charge does 
not carry with it an automatic loss of 
license, it makes a valuable concession to 
defendants. Even for a first offender who 
would otherwise be eligible for the limited 
driving privilege, it has value in not count- 
ing as a prior impaired-driving conviction 
in the event that he is ever arrested again. 
And for the repeat offender, getting a 
reduction to reckless driving is perhaps 
the only way to escape loss of license. This 
new lesser-included offense has therefore 
drawn the fire of almost all reformers. 
The Crime Commission has recommend- 
ed that it and all other impaired-driving 
laws be repealed and replaced by a single 
impaired-driving offense with several 
levels of punishment. The original Com- 
mission’s printed report indicated that 
perhaps the offense would be broken into 
degrees, but the Commission later ap- 
proved a modification that would have a 
single crime with three provisions for 
punishment—a presumptive punishment 
to apply in the absence of specific aggra- 
vating or mitigating factors and higher 
and lower levels of punishment when 
aggravating or mitigating factors are pre- 
sent. This concept the Task Force refined 
and recommended with five levels of 
punishment. 

Because the offense of reckless driving 
after drinking symbolizes leniency applied 
without apparent system or fairness in 
many districts across the state, this offense 
will undoubtedly be repealed in 1983 even 
if nothing else is done about drinking 
driving. One wonders whether judges and 
prosecutors will revert to the unauthor- 
ized practice of reducing the charge to an 
unrelated offense. If the public stays 
aroused, they will not. 


Referrals to local alcohol 
treatment facilities 


The Crime Commission has recom- 
mended that anyone arrested for a second 
offense of impaired driving or for a first 
offense with a blood-alcohol concentra- 
tion of 0.20 per cent or more be screened 
as a potential alcoholic. The Commission 
suggested referral to the local alcohol 
treatment facilities operated in coordina- 
tion with the 41 area mental health centers 
across the state under the Department of 
Human Resources. This proposal makes 
excellent sense. Whether or not these 


agencies can help the problem drinker, it 
is still probably better to send him to such 
a center than to jail. 

The Task Force had difficulty in fitting 
this recommendation into its sentencing 
structure because, while having a blood- 
aicohol concentration of 0.20 per cent or 
more is an aggravating factor to be 
weighed by the judge, it is not a pre- 
emptive punishment factor. The final 
draft of the Task Force proposal required 
that the following persons be ordered as a 
condition of probation to report for 
assessment and to accept treatment if the 
assessment shows that it is needed: (1) 
those with a blood-alcohol concentration 
of 0.20 per cent or more; and (2) those 
with a prior conviction of impaired driv- 
ing and who either refuse a chemical test 
or test at 0.10 per cent or more. 


Education and public 
information programs 


The Crime Commission’s first three 
recommendations deal with education and 
public information: 

(1) Increase emphasis on hazards and 
penalties of driving under the influ- 
ence in driver’s education classes. 

(2) Increase education on alcohol abuse 

in statewide health education pro- 
grams. 
Increase education and media pro- 
grams for the general public concern- 
ing the effects of alcohol and the 
hazards and penalties of driving under 
the influence. 


These proposals assume that informing 
people about the penalties for impaired 
driving will enhance the law’s deterrent 
effect and that education on alcohol abuse 
may prevent alcoholism. Thus far re- 
search has not found any significant 
beneficial effects from educational pro- 
grams, and there is reason to be skeptical 
of these three proposals. The Task Force 
rather routinely endorsed them, though it 
did think that television advertising on 
the same subjects might be helpful. It also 
recommended that the General Assembly 
ask Congress to ban beer commercials on 
television. Still, it may be that /ong-term 
efforts of public education and informa- 
tion will work. Such programs can change 
attitudes and ingrained beliefs. 





23. For example, when North Carolina first 
began statewide chemical testing in 1964 the 


The Task Force decided against recom- 
mending one public education program 
putting chemical-test devices in bars 
even though it is important for the public 
to learn the significance of the various 
blood-alcohol concentrations. It rightly 
concluded that there are hazards in having 
testing instruments in bars—among them 
the possibility that the patrons might have 
drinking contests to see who could register 

the highest.” 





average impaired driver arrested by North Caro- 
lina law enforcement officers registered a 0.22 per 
cent blood-alcohol concentration, which meant 
that the officers were ignoring as “borderline” 
many highly impaired drivers. Over the years, 
however, the officers learned about the signifi- 
cance of various blood-alcohol concentrations 
and began correlating behavior of drivers with the 
concentrations they registered. Thus, the average 
blood-alcohol! concentration of arrested drivers 
began to fall. North Carolina has one of the best 
chemical-testing programs in the country and a 
current average level at about 0.13 per cent for 
arrested drivers—while the national average level 
is still between 0.15 and 0.20 per cent. 

Through a variety of means—through civic club 
lectures and demonstrations by law enforcement 
personnel, Alcohol Safety Action Programs, and 
other sources— prosecutors, judges, and the pub- 
lic have become somewhat more aware of the 
significance of the higher blood-alcohol concen- 
trations. If a concentration is over 0.15 per cent, a 
jury today would be unlikely to acquit—which 
could not have been said 15 years ago. 

The liquor industry is publicizing a “Know 
Your Limits” program by distributing charts that 
illustrate average blood-alcohol concentrations 
that might be reached by people of varying body 
weights on the basis of number of hours since a 
specified number of drinks were consumed. 

24. A more insidious and more serious side 
effect of testing devices in bars could come from 
incomplete education. Since the legal limit of 0.10 
per cent blood-alcohol concentration is a gen- 
erous one, the drinkers engaging in self-testing 
might be lulled into a false sense of security when 
at a level between 0.07 and 0.09, for example. 
They might be led to believe that they could safely 
drive at those levels. A Vermont study showed 
that a person with 0.08 per cent blood-alcohol 
concentration is four times as likely to have an 
accident as a sober person; at 0.10 per cent, he is 
seven times more likely to have an accident. An 
illustration of the dangers in attempting to modify 
behavior comes from Finland. The Finnish gov- 
ernment was worried about the “macho” culture 
that encouraged weekend binge drinking of hard 
liquor by many males to the point of gross intoxi- 
cation. Therefore, it started a campaign to in- 
troduce more civilized drinking patterns and en- 
couraged the production and consumption of 
beer. The effect, at least in the short term, was 
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Prompt civil license suspension 


The Task Force considered the pro- 
posals for a prompt civil license-suspen- 
sion procedure that many persons are now 
advocating. It agreed that a quick shock 
might have some helpful deterrent effect 
but had misgivings about dramatically 
expanding the powers of hearing officers 
in the Division of Motor Vehicles. It also 
determined that an absolute suspension 
(no limited driving privilege) for someone 
who has not yet been found guilty in 
criminal court should be a very short 
suspension—and settled on ten days. The 
Task Force reasoned that many drivers 
faced with a sudden ten-day loss of license 
would be able either to take time off as 
vacation or get friends and family to drive 
them for such a short period. 

The Task Force proposal is more strin- 
gent than the Minnesota model in that no 
temporary license is given at all. The 
committing magistrate must take posses- 
sion of the driver's license if the driver 
charged with impaired driving either re- 
fused a chemical test or registered a blood- 
alcohol concentration of 0.10 per cent or 
more. The driver has a right to a hearing 
before another magistrate within three 
working days if he wishes to challenge the 
grounds for his suspension, but the sus- 
pension continues in effect pending the 
hearing.*5 

Though it is not clear whether this 
quick-shock approach will effectively 
deter drinking drivers, it is certainly worth 
trying. One nagging question concerns 
the effectiveness of the suspension, since 
as currently proposed the suspension will 
not be entered in the Division of Motor 
Vehicles computer. But for a driver 
apprehended in his home location, the 





that the target groups kept drinking large amounts 
of hard liquor on the weekends and just added 
beer drinking during the week. 

25. The United States Supreme Court in 
Mackey v. Monirym has upheld an administra- 
tive license-suspension procedure for drinking 
drivers in which the license remains suspended 
pending the hearing. The government may do 
this only if a hearing is promptly available. For 
less dangerous offenses for which a license may be 
suspended, the hearing must be held before the 
license can be suspended. 

26. If a driver does not surrender his license to 
the committing magistrate immediately, the pro- 
posed period of license revocation starts never- 
theless, and may run longer than ten days. The 
nonroutine, longer suspensions will be reported 
to the Division of Motor Vehicles. 
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risks of driving during the ten-day period 
are likely great enough to cause general 
compliance. The companion car-forfei- 
ture provisions proposed by the Task 
Force can be used if someone drives while 
his license is revoked for driving while 
impaired.?’ 


Creating lesser offenses based 
on blood-alcohol concentrations 
below 0.10 per cent 


New York and Maryland follow the 
Scandinavian approach more closely than 
most states by creating lesser offenses on 
the basis of blood-alcohol concentrations 
below 0.10 per cent. This idea has con- 
siderable support, and its logic is indis- 
putable—though it could be argued that 
it provides prosecutors with handy lesser 
offenses for plea bargaining and juries 
with the basis for compromise verdicts. 
Also, law enforcement officers in our 
country detect so few drivers with a level 
under a 0.10 per cent that lesser-offense 
legislation may not be worth passing.?* 

Research over the past decade suggests 
some scientific basis for questioning 
whether differential standards pegged to 
test results below 0.10 per cent—particu- 
larly in the form of per se laws—are wholly 
desirable. The problems of “steeple effect” 
and “back-calculation” must be consid- 
ered, especially at the lower concentra- 
tions. 

The steeple effect. If a person's blood is 
continuously monitored or if he is fre- 
quently tested by means of breath, a chart 
of his blood-alcohol percentages will not 
be a smooth line; it will form a series of 





27. Under the Task Force proposal, an officer 
arresting a driver for driving while license is 
revoked must check to see whether the revocation 
was based on impaired driving. If so, the officer 
must seize and impound the vehicle (but an in- 
nocent owner could go to court to get his vehicle 
back). If a person is convicted of driving while his 
license is revoked, the judge must make the same 
inquiry. If the defendant's license had been re- 
voked for impaired driving, the judge must im- 
pound or confiscate (unless an innocent owner 
comes forward) or else note in the record his 
reasons for not doing so. 

28. North Carolina is something of an excep- 
tion to this nationally true statement. In 1981, out 
of a total of 77,501 breath-alcohol tests adminis- 
tered, 1,481 tests were negative, 5,620 were in the 
0.01-0.05 per cent range, and 9,292 were in the 
0.06 to 0.09 per cent range. 


peaks and valleys. In addition, there are 
occasional sharply variant readings that 
lie above or below the peak-and-valley 
trend line. The sharp upward excursions 
of the plotted results are called the steeple 
effect. In general, the ups and downs 
would show a blood-alcohol concentra- 
tion that reads no more than 0.01 per cent 
above or below the general trend line, but 
some steeple-effect readings can reach 
0.02 per cent higher. That is, test results 
for a person with a trend line of 0.10 per 
cent may read as high as 0.12 per cent—or 
as low as 0.08 per cent.”? The steeple effect 
was relatively unimportant under laws 
that made it prima facie evidence of 
impairment if a driver tested at or over 
0.10 per cent—given the general under- 
standing that all persons have impaired 
judgment by time the 0.08 per cent level is 
reached. But under per se laws the steeple 
effect can assume a more crucial aspect 
when the reading is at or close to the legal 
level. 

For truly accurate readings, and to 
guard against the steeple effect, several 
test samples should be taken in order to 
determine the trend line. Some scientists 
have long advocated multiple sequential 
chemical tests, and the implied-consent 
law in the Uniform Vehicle Code and the 
legislation of many states speak of the 
driver’s consent to a test or tests. But the 
law enforcement establishment has always 
stoutly resisted. It envisages a problem 
with juries when two or more tests show 
slightly varying results. As a result, se- 
quential testing is not performed in most 
jurisdictions in this country. 

Another difficulty caused by the steeple 
effect or the opposite downward excur- 
sions arises when the amount of alcohol 
in one’s blood is indirectly measured from 
his breath. The alcohol concentrations in 
breath and in blood will fluctuate, but not 
necessarily both at the same time. Thus a 
breath test may record a peak at the 
moment a direct measurement of blood 
shows a valley. These instances occur 
mainly during periods of active alcohol 
absorption, but they obviously present 
problems. For this reason, and because 
the 2,100:1 blood-breath ratio does not 
hold true for every individual, it has been 
proposed that direct measurement of 
alcohol in either breath or blood be the 
legal criterion and that blood-alcohol 





29. Occasional departures from the trend line 
as great as 0.04 per cent have been reported. 





concentration no longer be expressed in 
terms of the breath test.2° 

Back-calculation. To understand back- 
calculation, it helps to review the way 
alcohol behaves in the body. Everyone 
metabolizes alcohol at his own rate. If all 
alcohol consumed has passed from the 
gastrointestinal tract and diffused through 
one’s entire body, one’s blood-alcohol 
concentration trend line will steadily drop 
at his individual rate. The typical person 
reduces his blood-alcohol concentration 
at a rate of between 0.015 and 0.018 per 
cent per hour. 

Using the figure of 0.015 per cent per 
hour, forensic experts for many years 
have testified in court as to a defendant's 
likely blood-alcohol concentration at the 
time of driving on the basis of a later- 
given chemical test. Some recent studies 
have indicated variations greater than 
originally expected in the rate in which 
alcohol in the gastrointestinal tract is 
absorbed into the entire body. Thus some 
individuals may continue to absorb al- 
cohol for two or three hours after drink- 
ing—though most, except on very full 
stomachs, will absorb it more quickly. 
Because of these varying rates of alcohol 
absorption and elimination?! plus chance 
factors introduced by the steeple effect, a 
number of reputable forensic experts now 
refuse to make back-calculations. 

The problem of back-calculation makes 
it vitally important, when the blood- 
alcohol concentration is close to the 
statutory limit, that the officer use the 
Alcoholic Influence Report Form devel- 
oped by the National Safety Council. 
This form helps the officer to observe the 
defendant in a sequence of activities in 
which he can judge impairment; the re- 





30. The same numbers as before are kept for 
both blood and breath tests, but a 0.10 reading 
would be a decimal fraction to express a person's 
“alcohol concentration”"—not a “percentage”— 
indicating either the number of grams of alcohol 
per 100 milliliters of blood or grams of alcohol 
per 2,100 milliliters of breath. The concept of 
“alcohol concentration” is now in the Uniform 
Vehicle Code, and the Task Force proposes it for 
North Carolina. 

31. The rate of elimination can vary from a 
reduction of the blood-alcohol concentration 
from 0.004 per cent per hour to 0.04 per cent per 
hour. Heavy drinkers tend to eliminate alcohol at 
a faster rate than the typical person's 0.015 per 
cent, and an individual may eliminate faster when 
he has a very high concentration of alcohol in his 
system than later when it is lower. 


verse side of the form contains relevant 
questions pinning down when the defen- 
dant last ate, when he last drank, how 
much he ate and drank, and whether he 
was on medication or other drugs. The 
answers to these questions can help either 
prove the case without worrying about 
the chemical-test evidence or make more 
reliable back-calculations than would 
otherwise be possible. 

Because of the problem of back-calcu- 
lation, some jurisdictions put a time limit 
on the use of chemical test evidence. They 
do not admit such evidence unless it was 
obtained within two hours of the driving. 
But logically, this solution makes no 
sense, for the maximum prejudice to the 
average person who is still absorbing 
alcohol would occur within that period. 
On the other hand, suppose a highly 
intoxicated person has an accident and is 
taken to a hospital. He is under constant 
observation and has no opportunity to 
drink more after the accident. Four hours 
later, patched up and noticeably more 
sober, he is tested. If he now shows a 
blood-alcohol concentration of 0.15 per 
cent, one can be satisfied that it was much 
higher when the accident occurred— 
though an exact figure may be impossible 
to pin down. It would be folly to deprive 
the State arbitrarily of the chemical-test 
evidence. 

However, if a defendant were at 0.06 
per cent blood-alcohol concentration 
several hours after driving, no reputable 
expert would attempt any pinpoint back- 
calculation without much more informa- 
tion about the defendant’s blood-alcohol 
trend line, when he last ate and drank, 
etc., than is usually available. 

Clearly, then, problems of back-cal- 
culation are theoretically a problem in 
any chemical-test case in which the blood- 
alcohol concentration is close to the legal 
level, for almost? all chemical-test laws in 
the United States have made the alcohol 
level at the time of the driving the critical 
issue—but that level must be proved by 
the later-given test.33 





32. At least two states have adopted per se 
legislation that define the crime in terms of show- 
ing a blood-alcohol concentration over a specified 
level within a certain time period after the driving. 

33. A related problem in the use of the chemi- 
cal-test evidence is the “hip-flask” defense— 
drinking after the driving but before the chemical 
test. Suppose, for example, that a driver an- 
nounced to the officer who arrived at the wreck 
scene that the accident made him so nervous that 


The problem of back-calculation can 
be solved by adopting legislation pat- 
terned on a British law that makes it an 
offense to drive after consuming sufficient 
alcohol to raise one’s blood alcohol level 
over the critical amount at any reasonable 
time after the driving. Such a law makes 
the chemical test reading, if the test is 
properly performed, the critical one. It is 
unlike the California statute that accom- 
panies that state’s new per se legislation, 
which makes the test reading prima facie 
evidence of the blood-alcohol concentra- 
tion while the defendant was driving. 

In North Carolina the Governor's Task 
Force has included a variation on the 
British model in its package of proposed 
legislation on impaired driving.* National 
observers will watch with interest the 
General Assembly’s reaction to this fea- 
ture of the Governor's package. 

A final comment on the basic topic that 
led to the discussion of these chemical- 
testing matters: the Task Force considered 
a draft that broke the offense of impaired 
driving into degrees that were based 
largely on the defendant's blood-alcohol 
concentration. It chose instead to recom- 
mend a single crime of impaired driving 
that in effect may be committed in any of 
four ways—driving under the influcnce of 
alcohol, driving in violation of the British- 
style per se law pegged at 0.10 alcohol 
concentration, driving under the influence 
of drugs, or driving under the influence of 
a combination of alcohol and drugs. This 
single crime, as noted, carries different 
punishment levels, and the sentencing hear- 
ing on the aggravating and mitigating fac- 
tors will decide how severe the sentence 





he took several drinks immediately afterward to 
calm himself. The courts’ usual response in such a 
situation is to aliow the chemical test evidence to 
be admitted and ask the jury to decide what 
weight to give the driver's assertion of his hip- 
flask defense. In close cases, however, such a 
defense (which could be offered only in cases in 
which the officer arrived at the scene of the 
accident after it happened) could certainly raise a 
reasonable doubt. 

34. The Task Force proposal allows use of a 
test made within a “relevant” time after driving. A 
relevant time is defined as “any time after the 
driving in which the driver still has in his body 
alcohol consumed before or during the driving.” 
It can be seen that the definition does not rule out 
use of the hip-flask defense, but that defense 
would clearly be a matter for the defendant to 
assert, and the jury would have to assign what 
weight to give it. 
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imposed will be. The alcohol concentra- 
tion looms as one of the prominent factors 
at the sentencing hearing, but there are no 
critical levels—even for sentencing pur- 
poses—below 0.10 alcohol concentration. 


Increasing the perceived 
risk of being caught 


The research done to date suggests that 
increasing the perceived risk of being 
caught is the most effective direct counter- 
measure against the drinking driver. It is 
therefore ironic that drinking-driving 
action groups throughout the country 
have directed so much of their rage against 
the courts and so little against the police 
—probably because the actions of judges 
and prosecutors are much more visible 
than those of law enforcement officers. 
The courts deal with the defenciants who 
are brought to them by the police, whose 
disposition can be counted and assessed; 
but there is no way of knowing, for 
purposes of comparing performance, how 
many drinking drivers the police should 
have caught but did not. 

Simply increasing the number of drink- 
ing drivers arrested would probably affect 
highway safety very little. Even a large 
increase in the arrest rate might not 
change the relative risk enough to be 
noted by drivers. On the other hand, past 
experiments with highly publicized en- 
forcement campaigns show that the public 
soon gets wise if the real risk of arrest is 
not significantly increased. No one yet 
knows whether Draconian enforcement 
can increase the relative risk enough to 
cause a long-term drop in the number of 
traffic accidents and fatalities caused by 
drinking drivers. 

With diffidence, therefore, I would like 
to suggest certain enforcement sirategies 
designed to enhance the perceived risk of 
being caught. They may not work, but 
they are likely to be at least as effective as 
the proposals now emerging from Con- 
gress and the various state task forces. 

Traffic checkpoints. Some years ago a 
state court disapproved a traffic check- 
point set up at night during the holiday 
season at which drivers’ licenses were 
checked. Reasoning that the checkpoint 
was a pretext to spot drinking drivers, the 
court held that the stop was unconstitu- 
tional. While the United States Supreme 
Court has not decided this issue, a more 
recent case suggests that the Court might 
treat the matter differently from the state 


32 / Popular Government 


court. In this case*5 the Court said that 
random stops in an officer’s discretion 
gave him too much power to engage in 
intrusive threshold searches in the guise 
of checking licenses, and it therefore re- 
quired that an officer who makes a dis- 
cretionary traffic stop have at least an 
“articulable suspicion” as grounds for 
making it. But it suggested that non- 
random stops pursuant to clear depart- 
mental policies would be accepted by the 
public as necessary and nonintrusive— 
for example, setting up traffic checkpoints 
and stopping every car or every tenth car. 

The unanswered question, of course, is 
whether in setting up the nonrandom 
checkpoints to examine licenses it is per- 
missible for the police to have a strong 
companion reason for stopping the 
motorists. That is a matter that must be 
settled finally by the Supreme Court. The 
chances of approval are good enough, 
however, that traffic enforcement agen- 
cies should give a high priority on nights 
and weekends to checkpoints at places 
that will likely net a large number of 
drinking drivers. The checkpoint cam- 
paigns should be greatly publicized and 
should occur at unpredictable intervals 
and places in accordance with a rigorous 
departmental plan that will keep any 
officer who stops a motorist from having 
any discretion as to which one he selects 
to stop. Such carefully planned check- 





35. The case is Delaware v. Prouse. 


points were a key feature of one highly 
publicized Maryland campaign against 
the impaired driver.** 

The mere fact of the checkpoints and 
the publicity given them will likely have a 
deterring effect on some drinking drivers. 
And during these checks, especially the 
night and weekend ones, the police will 
inevitably net grossly impaired drivers who 
would otherwise not have been caught. 
This makes the checkpoints worthwhile 
even though frustrations will occur. The 
police will miss some impaired drivers 
completely and will have to allow some 
drinking drivers to pass on because their 
opportunity for observation will not give 
them probable cause to believe that the 
driver had drunk enough to be impaired—thus 
permitting them to make an arrest. Effec- 
tive legislation as to roadside alcohol screen- 
ing and the purchase of screening instru- 
ments could change this picture greatly. 





36. Despite the clear success of the campaign 
in one patrol district within Maryland, it is not 
being continued—apparently for manpower rea- 
sons after the law enforcement officer in charge, 
who initiated the concept, retired. Critics have 
wondered whether the success could have per- 
sisted long-term. The stops were 15-second stops 
to check for intoxication; the drivers were not 
even required to produce their licenses. A number 
of safety researchers believe that large numbers of 
impaired drivers could pass such checkpoints 
without detection and the public would have 
found that out if the experiment had continued. 


Studies show that up to 50 per cent of all drivers killed in traffic accidents were under the influence 
of alcohol. 





Interim Report— 
Presidential Commission on Drunk Driving 


After this article was in press, the Presidential Commis- 
sion on Drunk Driving issued an interim report—too late 
for its contents to be reflected in the text or footnotes of 
this article. The full report will be made by April 1, 1983, 
but the interim report was released for the guidance of the 
many state legislatures that will be in session beginning 
January 1983. 

The major—expected—recommendation urges each 
state to adopt 21 as the legal minimum drinking age for all 
alcoholic beverages. 

A less expected but logical recommendation proposes 
that each state adopt a two-tier system giving effect to 
blood-alcohol concentrations (BAC): 


(1) Perse laws making it unlawful to drive at 0.10 per cent 
or more. 

(2) Laws stating that at 0.08 per cent or more BAC a per- 
son should be presumed to be under the influence of 
alcohol. 


Other major recommendations—as reported in the 
December 22, 1982, issue of The Highway Loss Reduc- 
tion Status Report of the Insurance Institute for Highway 
Safety—are: 


—State adoption of laws allowing policemen to use preli- 
minary breath testing in order to ascertain the probability 
of driver impairment. 

—The use of selective enforcement and road blocks “to 
achieve a higher perception of risk of detection for driving 
under the influence” of alcohol. 

—Encouragement of citizens to report drivers who are 
under the influence. 

—Prompt administrative license suspension for drivers 
with a BAC of 0.10 per cent or more. 


—Mandatory sentencing for drivers convicted of driving 
under the influence. Such sentences should not be subject 
to suspension or probation and should include substantial 
minimum fines. A minimum sentence for first-time viola- 
tors should be set at 48 hours in jail or license suspension 
of not less than 90 days plus a mandatory assignment of 

100 hours of community service. Second-time offenders 
should receive a mandatory minimum jail sentence of 10 
days and a one-year license revocation. Repeat offenders 
should receive a minimum jail sentence of 120 days and a 
three-year license revocation. 

—Oral or written impact statements by victims should be 
required before sentencing in all cases in which death or 
serious injury has resulted from a DUI offense. 

-States should adopt so-called “dram shop” laws estab- 
lishing liability against any person who sells alcoholic bev- 
erages to a person who is visibly intoxicated. 

—States and local governments should provide assistance 
to victims of offenders. Prosecutors should be required to 
keep the victim and/ or his family informed about the pro- 
gress of the case and its disposition. Victims should also 
be informed about available community services, and 
states should consider providing a victim compensation 
fund. 

—Any person convicted of driving under the influence 
should be required to pay restitution to cover property 
damage, medical expenses, and lost wages. 

—States should also speed up DUI cases at the trial level, 
concluding them within 60 days of arrest and handing 
down sentences within 30 days of the trial’s conclusion. 
Appeals should be expedited in order to be completed 
within 90 days. 

The commission also recommended rehabilitation and 
education programs for individuals who have committed 
a DUI infraction, including intensive rehabilitation for 
problem drinkers and repeat offenders. 


Roadside alcohol screening. The first 
recommendation of the Action Programs 
Subcommittee of the National Safety 
Council’s Committee on Alcohol and 
Other Drugs highlighted roadside alcohol 
screening as a major factor in increasing 
enforcement efforts. That recommenda- 
tion was for “bright-line” screening based 
on the British legislation: all drivers in 
crashes or moving violations would be 


subject to screening. In New York, which 
adopted this proposal several years ago, 
the law has had a mixed reception in state 
courts. Many people believe it goes too 
far in dispensing with probable cause or 
even reasonable suspicion. As the law is 
written, the officer may require a driver— 
including one who is not at fault—to take 
the test whether or not he suspects that 
the driver has been drinking. A similar 


law in Minnesota had such a hostile recep- 
tion from the police and the courts that it 
was later repealed .*’ 





37. The Minnesota experience points up a 
world-wide problem. Police have been most re- 
luctant to use broad powers given them to compel 
drivers to submit to alcohol screening tests. The 
virtue of a bright-line test in the view of its 
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The crash/moving-violation criterion 
does not cover the routine traffic stop. 
Recognizing this, New York’s task force 
recommended that the state’s screening 
statute be amended to authorize an officer 
to require a screening test of any driver 
who in any way shows alcohol consump- 
tion or impairment. But it did not recom- 
mend any modification of its bright-line 
screening provisions.** 

The North Carolina Task Force has 
proposed a two-part compromise provi- 
sion on screening. Screening may be re- 
quired of the driver of a vehicle if the 
officer has: 

(1) Reasonable grounds to believe that 
the driver has been consuming alcohol 
and either has committed a moving 
violation or been involved in an acci- 
dent; or 
An articulable and reasonable suspi- 
cion that the driver has committed a 
drinking-driving offense and he has 
been lawfully stopped or encountered. 

The Task Force also compromised on 
requiring submission to the screening test. 
The compromise allows the officer to ask 
the driver to submit to the test in the 
above circumstances but sets no penalty 
for refusal other than allowing the officer 
to use the fact of refusal in determining 
whether there is probable cause for charg- 
ing a drinking-driving offense. Once a 
charge is made, the driver is subject to the 
implied-consent law. Of course, if the 
driver takes the screening test, the results 
will materially help the officer in deter- 
mining whether there is probable cause 
for bringing the charge. 

Securing legislation is only the first step 
toward achieving an effective roadside 
alcohol screening program—the screen- 
ing option must be used. Nationwide, 
experience with screening has been dis- 
appointing. Officers often encounter 
drivers who have been drinking and may 





proponents is that it can be mandated by com- 
mand pressure. Also, it involves alcohol screening 
of only drivers the police have already stopped (or 
encountered at the accident). It does not require 
the additional manpower that manning road- 
blocks would. 

38. Civil libertarians opposed this extension of 
the roadside-testing law in New York, and it has 
not yet been adopted. This is somewhat para- 
doxical, because the proposed extension of the 
law is much more clearly covered by existing 
constitutional precedents than its existing bright- 
line provision. It is likely, though, that police in 
New York are making very little use of the existing 
roadside-testing law. 
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be impaired but do not have enough 
probable cause to bring a charge against 
the driver. Presumably they would wel- 
come a convenient way to resolve their 
doubts, but in actual practice officers 
make little use of the screening device. A 
possible reason is that an impaired- 
driving case is always hard-fought and 
troublesome for the officer. He may not 
want to bother with a case unless he is 
convinced that it is clear-cut. National 
statistics on the mean blood-alcohol con- 
centrations of arrested drunken drivers 
tend to bear out this idea. 

Another impediment to the use of 
roadside screening lies in the instruments 
available for alcohol screening. These 
come in two main types. First, there are 
the inexpensive, disposable balloon or 
baggie instruments into which the driver 
blows. These instruments are far less 
accurate than the evidentiary chemical 
test intruments used in testing breath; 
they can give a fair number of both false- 
positive and false-negative results. The 
police are prejudiced against them be- 
cause they are not uniformly reliable, 
even though overall they would help the 
officer far more often than not. The false- 
negative test simply would result in a 
driver’s being let go when he would also 
be released if there were no screening. The 
false-positive test can prove more embar- 
rassing, but if the driver is cleared by the 
evidentiary chemical test taken later, no 
permanent injustice is done. A relatively 
small number of false-positive results 
should be tolerable, but police dislike of 
such embarrassment is a powerful factor 
against the use of disposable tests. 

Second, there are the portable elec- 
tronic screening instruments. When prop- 
erly used, these instruments are usually as 
accurate as the evidentiary testing instru- 
ments. But they count as screening devices 
because they are used by patrol officers 
(rather than by licensed operators) who 
do not follow the full set of written 
checklist procedures normally required 
for an evidentiary test. A major drawback 
is that these devices are costly—$400 to 
$600 per instrument for the commonly 
used ones. Some are also sensitive to field 
handling and often need repair or main- 
tenance, which adds to the expense of use. 

Finally, many of these tests are incon- 
venient to administer. Many of the dis- 
posable devices require a certain waiting 
period for the test results to develop. The 
electronic instruments normally give in- 
stantaneous readings, but they and the 
disposable bags are subject to a waiting 


period before a breath sample is collected. 
Officers have been quite properly told 
that at least 15 or 20 minutes must pass 
before an evidentiary breath sample is 
collected to insure the integrity of test 
results. This concept is then applied to the 
collection of a breath sample for an 
alcohol screening test. While such a wait- 
ing period is essential for an evidentiary 
case, it is not necessary for a screening 
test. Most people who have drunk an 
alcoholic beverage will have no trace left 
of it in their mouths after about five to ten 
minutes of waiting during which they 
carry on normal conversations and do 
not reintroduce raw alcohol into their 
mouths—for example, through the al- 
cohol-saturated tips of cigarettes or cigar 
butts. Research has shown that if a person 
takes a strong drink of alcohol and then 
sits with his mouth closed, there will be 
faint traces of mouth-alcohol contamina- 
tion for up to 20 minutes—but this is the 
extreme case to be guarded against in the 
evidentiary test. 

At the roadside, if a driver has been 
stopped routinely and is not arrested, 
waiting more than five minutes to take a 
screening test would be inordinately in- 
trusive and inconvenient. The very con- 
stitutionality of alcohol screening tests on 
less than probable cause may depend in 
part on their nonintrusiveness, so the 
matter of convenience becomes crucial 
from a legal as well as a practical stand- 
point. Officers’ misunderstanding about 
the need for at least a 15-minute waiting 
period has substantially undermined the 
effectiveness of roadside alcohol screen- 
ing programs throughout the nation. 

The North Carolina Task Force's legis- 
lative package takes a new approach to 
this issue. It directs the North Carolina 
Commission for Health Services to ap- 
prove both the alcohol screening devices 
and how they are used. The proposed 
statute directs the Commission to specify 
in its regulations governing manner of use 
the “shortest minimum feasible waiting 
period that does not produce an un- 
acceptably high number of false positive 
test results.” 39 





39. One possible approach to minimize intru- 
siveness could be to give every motorist who 
qualifies a roadside test immediately unless he 
admits to having drunk alcohol within the past 15 
minutes. If the result is negative, the motorist can 
leave immediately; if it is positive, a second road- 
side test could be required after a short time to 
eliminate possible mouth-alcohol error. 





An effective roadside alcohol screening 
program would clearly very much in- 
crease the number of arrests that could be 
made for impaired driving. Such a pro- 
gram, if fully publicized, probably would 
in the short term deter some drinking 
drivers. If used aggressively and imagin- 
atively when the police investigate acci- 
dents and moving violations, and further 
in connection with well-publicized traffic 
checkpoints, the alcohol screening might 
even produce long-term traffic-safety 
benefits; drinking drivers would rightly 
fear a continuing, substantial, and unpre- 
dictable risk of being caught. 

Clearly, numerous obstacles to an effec- 
tive enforcement program exist. Each 
obstacle, singly, can be overcome, but 
aggressive leadership in all sectors of 
government, plus the indispensible in- 
gredient of popular support, will be neces- 
sary in order for a jurisdiction to mount 
an enforcement program of the type out- 
lined here. There is no guarantee that 
such a campaign will work, but it remains 
as the one direct countermeasure with the 
greatest chance of success. 


well-regarded highway safety 
A researcher recently said that the 

single most effective thing the 
General Assembly could do to cut down 
on deaths and injuries caused by the 
drinking driver would be to pass an en- 
forceable mandatory seat-belt law. He is 
undoubtedly correct. On a_per-miles- 
driven basis, the United States is the 
safest place to drive in the world. Part of 
our enviable safety record comes from 
our having larger cars and better-engi- 
neered highways than any other nation, 
but a substantial part also comes from the 
fact that the automobile has been per- 
vasive and indispensible in our society 
longer than anywhere else. Americans as 
a whole are safer and more mature drivers 
than others. In Sweden, for example, 
alcohol accounts for only about a third of 
the traffic fatalities rather than the half it 
accounts for here, but since our overall 
safety record is so much better than 
Sweden’s, alcohol ends up causing, on a 
comparative-exposure basis, about as 
many fatalities in Sweden as here despite 
the tough and toughly enforced laws in 
that country. The accumulating evidence 
suggests that we may be at a point of 
diminishing returns in regard to direct 


measures that might be taken to deter 
impaired driving on any sustained basis. 
Note that another indirect measure— 
raising the drinking age—has proved 
effective. 

The safety researcher who made the 
seat-belt comment has proposed as direct 
countermeasures a battery of changes 
designed to effect incremental improve- 
ments in our deterrent system. In this he 
has good company, though he would give 
more priority to the Minnesota fast-track 
solution than some other experts. That is, 
he would strengthen the swift-and-certain- 
sanction leg of the deterrence tripod. | 
suspect he is wrong. 

In my view, the swift-and-certain-sanc- 
tions approach will only slightly increase 
the deterrent against impaired driving. 
All drivers know—even under today’s 
laws—that if someone drives while im- 
paired and is caught, the consequences 
are fearsome. It may be that by hiring a 
lawyer, delaying the case, and wearing 
out the prosecution and its witnesses the 
defendant can eventually plea-bargain 
down to a lesser offense like reckless 
driving after drinking—but the process 
will be time-consuming, nerve-wracking, 
and expensive. And even a reckless- 
driving-after-drinking conviction will 
bring a substantial increase in one’s in- 
surance premium as well as points against 
one’s license. The criminal justice system 
already contains a highly credible sanction 
for driving while impaired—creaky and 
inefficient though the system may be. 
Ironically, it is the very protests of the 
reformers who point out all the inequities 
and loopholes in the present system that 
are doing most to undermine the system's 
deterrent threat. 

But I do not mean to say that the 
proposed reforms are bad. Most should 
be adopted. Driving while impaired is 
perhaps the most serious crime that 
members of the middle class are charged 
with in great numbers. They are willing to 
pay a lawyer much better money than the 
average indigent can pay for a defense to 
a criminal charge. Since a criminal justice 
system with many rights built in for 
defendants is the one used, defense 
lawyers will take advantage of all the 
rights the system affords and will fight 
these cases hard. Thus the affluent and 
politically powerful defendents often se- 
cure either plea bargains or reductions by 
the judge to lesser offenses that carry less 
severe sanctions than conviction of either 
driving under the influence of alcohol or 
violation of the companion per se law. 


The poorer defendent usually does not 
secure the same leniency. 

Unequal justice in impaired-driving 
cases is as much responsible for the public 
anger as the deaths and injuries caused by 
impaired drivers. Proposals intended to 
make the system operate more fairly and 
effectively deserve support. But it is false 
advertising to sell those reforms as mea- 
sures that will significantly reduce deaths 
and injuries caused by impaired drivers 
on any long-term basis. 

Are there any direct measures against 
driving impaired that would work? As 
already indicated, | believe that increasing 
the perceived risk of being caught could 
be effective. Still, two objections are made 
to this view. One is that most drivers who 
are easily deterrable from impaired driv- 
ing may already be deterred. There is 
some truth to this point. Most people 
who drive after social drinking are under 
a concentration of 0.08 per cent. Some 
authorities believe that anyone who will 
drive after reaching a blood-alcohol con- 
centration of 0.10 or more has, at a 
minimum, the beginning of a drinking 
problem—and may be an incipient al- 
coholic. Hard-core alcoholics do every- 
thing under the influence of alcohol— 
including driving—and are not subject to 
education, deterrence, or any other per- 
suasion.” But research experience shows 
that many people on the fringes will 
modify their driving habits, if not their 
drinking habits, when the risk of being 
caught seems unacceptably high. 

The second objection is that it may not 
be possible to keep the risk of being 
caught high enough to deter for very long. 
Other countries have found that well- 
publicized new get-tough enforcement 
programs at first are effective and have 
lowered deaths and injuries, but they 
fizzle out as soon as the public finds that 
there is still only a slight chance of being 
caught. Since North Carolina has more 
aggressive enforcement than most states, 
let us assume that the risk of being caught 
here averages 1:1,000 instead of 1:2,000, 
as is estimated for the United States as a 
whole. Suppose further that North Caro- 
lina spent millions of dollars doubling its 
law enforcement effort to the point that 





40. As already noted, in any one year, such a 
small percentage of the impaired drivers on the 
highway are caught that incapacitating a driver 
through jail or revocation of the driver's license 
will have minimal impact. 


Winter 1983 / 35 





the risk of being caught while driving 
impaired was 1:500. That risk still may 
not have increased enough to make a dent 
in the rate of deaths and injuries. 

This second objection is hard to answer, 
and there is no encouraging research 
from elsewhere to guide us. In the conclu- 
sion to his recent book entitled Deterring 
the Drinking Driver (see the review of this 
book on page 37), Laurence Ross recom- 
mends going beyond deterrence for the 
greatest saving of lives. If we make our 
roads safer and put air bags and other 
safety equipment in our automobiles to 
make them less hostile in a crash, then the 
drinking drivers and those on the road 
with them would have their lives spared, 
just as the lives of others would be spared. 

Ross may be right, on a cost-benefit 
basis, in maintaining that the indirect 
approach is more effective thar attempts 
to increase deterrence, but apprehension 
remains the weakest link in the deterrence 
chain. Though undiscriminating increases 
in enforcement manpower clearly would 
be futile, a well-designed, irnaginative 
type of program along the lines outlined 
above would be well worth trying @ 
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The Institute has three new 
faculty members... 


Janet Mason is another North Carolin- 
ian—from Mount Holly. Her bachelor’s 
degree comes from Randolph-Macon 
Woman’s College and her law degree 
from the University of North Carolina at 
Chapel Hill. She has had experience as a 
social worker in Baltimore and as a juve- 
nile court counselor in Orange County. 
Before coming to the Institute, she prac- 
ticed law with Legal Services programs 
in Guilford, Orange, and Chatham coun- 
ties. Her primary interest is social serv- 
ices law. 


Fleming Bell, a native of Randolph 
County, received bachelor’s and law de- 
grees (at the top of his class) from Duke 
University and a master’s degree in urban 
planning from the University of North 
Carolina at Chapel Hill. He has worked 
as a city-county planner for the City of 
Rockingham and Richmond County 
and also served an environmental plan- 
ning internship in Massachusetts and a 
law clerkship in Connecticut. His special 
field is local government law, including 
the law of governmental contracts. He 
also works with city and couuty clerks 
and has an interest in the problems of 
multiple officeholding. 


Benjamin Sendor, native New Yorker, 
joined the Institute faculty in August. 
His undergraduate and law degrees are 
both from Harvard. Before coming to 
the Institute, Sendor practiced law in a 
private firm in New York City and later 
was an Assistant United States Attorney 
in Washington, D.C. His special fields 
include both school law and criminal 
law. 














Book Review 








Deterring the Drunken Driver 


H. Laurence Ross, Deterring the Drinking Driver. Lexing- 
ton, Mass.: Lexington Books, 1982. 129 pages. 


H. Laurence Ross’s book on deterring drunken driving 
arrives at a time when public concern with this issue is 
intense. While the Mothers Against Drunk Driving and 
other groups that support a fierce crackdown on offenders 
may not like his conclusions, there is certainly hope that 
his work will prove influential in reducing the number of 
drunken drivers on the road. Ross’s “bottom line”—based 
on his review of several evaluations of deterrence-oriented 
policies in the United States, Europe, Australia, and New 
Zealand— is that while increasing the certainty of punish- 
ment may (if the “crackdown” is well publicized) cause a 
brief reduction in serious crashes, there is no evidence that 
such an effect can be sustained for long. Furthermore, 
Ross concludes that increasing the legislatively mandated 
severity of punishment is probably counterproductive, be- 
cause the principal effect of increased severity will be 
increased reluctance on the part of police and court officials 
to arrest and prosecute drunken drivers. Mandatory jail 
terms are not the answer, in his view. 

Although Ross has not aimed this book at the general 
public, a legislative staff person or policy-making official 
can understand the nature of his evidence and his conclu- 
sions. His evidence is a collection of interrupted time-serics 
analyses of changes in law or policy directed at increasing 
the certainty or severity of legal sanctions for drunken driv- 
ing. Much of the text reproduces Ross’s earlier analyses— 
which is entirely appropriate, given the importance of his 
work in this field. Indeed, his article evaluating the British 
Road Safety Act of 1967 is still the definitive and most 
important study in reducing drunken driving.' Like the 
article, this book is concerned with educating the reader 





This book review is reprinted with the kind permission of the Journal 
of Health Politics, Policy and Law, which holds the copyright. 

The author is an associate professor of Public Policy Studies and 
Economics at Duke University. 


1. H. Laurence Ross, “Law, Science, and Accidents: The British Road 
Safety Act of 1967,” Journal of Legal Studies 2, no. | (1973). 
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about deterrence theory and the statistical analysis of 
time-series data, as well as with justifying Ross’s conclu- 
sions about the impact of particular legal interventions. 
The lay reader may find this scholarly orientation and 
Ross’s attention to the details of the time-series patterns 
for each intervention to be tedious, but these features of 
the study are necessary if his conclusions are to have 
weight. 

The current debate in the United States over appropriate 
policies to deter drunken driving is heavily influenced by 
the popular belief that Scandinavian countries have found 
mandatory jail terms to be a highly effective deterrent to 
drunken driving. Shortly before World War II, Norway 
and Sweden adopted a scientific approach to help in con- 
victing drunken drivers—a legal “per se” definition of 
drunken driving based on percentage of blood alcohol 
content (BAC). Every state in the United States and most 
other Western nations have since adopted this approach to 
overcome the ambiguities of other legal definitions. In this 
country, however, the punishment for DUI is typically 
much less severe than in Norway and Sweden, where those 
convicted of the offense routinely receive a one-month jail 
sentence and have their license suspended. While Scandina- 
vian authorities are convinced that these severe penalties 
are effective in persuading people not to drive while drunk, 
Ross (pp. 60-69) finds no scientifically acceptable evidence 
to support this belief. In the absence of stronger evidence 
favoring such a costly approach to the problem of drunken 
driving, he labels the mandatory jail term a “dubious social 
policy” (p. 69) and opposes importing it into this country. 

There is little direct evidence on the potential impact of 
legislatively mandated jail terms for drunken driving in the 
U.S. Ross reports one instance in which a Chicago judge 
decreed that during the period around Christmas 1970 all 
people convicted of drinking while driving would receive 
automatic seven-day jail sentences (p. 94). Crash data from 
that period indicate no effect from this “get tough” policy, 
perhaps in part because most of those arrested during this 
period did not in fact receive jail terms. Whether or not we 
are willing to believe in the potential efficacy of jail terms in 
reducing the number of drunken drivers, Ross reminds us 
that the American criminal justice system is enormously 
resistant to such changes. If the public does not fully 
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support treating drunken drivers as serious criminals—as 
Ross contends they do not-—then a legislated mandatory 
jail term will cause adaptive changes in the behavior of 
defendants, police, prosecutors, judges, and juries that 
would subvert the intent of the law. Jail terms would rarely 
be imposed and the probability of any sort of punishment 
would be reduced. Ross suggests that we might even be 
well advised to decriminalize drunken driving, at least in 
routine cases and for first offenses (p. 110); if DUI were not 
a crime, civil penalties like license suspension could be 
imposed quickly and without the burden that criminal 
prosecution currently places on the criminal justice system. 
The public, Ross asserts, does not believe that a drunken 
driver deserves to be designated a criminal. 

This argument can be strengthened by placing it in the 
context of a “just deserts” theory of sentencing for criminal 
acts, although Ross does not emphasize this issue. How 
serious a crime is drunk driving? Clearly the aggregate 
consequences of the millions of trips driven each year by 
drunks in this country are very costly—20,000 or more 
highway fatalities and many more thousands of serious 
injuries. These consequences warrant consideration of a 
range of public responses, including special police patrols, 
higher minimum legal drinking age, civil liability for sellers 
of alcoholic beverages, and so forth. But these aggregate 
consequences are not relevant in judging the seriousness of 
any one instance of driving while drunk. Ross reports that 
intoxication increases the probability that a driver will 
crash by only 3 in 10,000, on the average (p. 106). Further- 
more, the probability is quite small that this crash, if it 
occurs, will be serious. To my mind, these facts suggest 
that the typical act of drunken driving is not properly 
considered a serious crime. A single trip driven while 
drunk does not justify a harsh response like a month in jail. 
Of course, it could be argued that those who are arrested 
for a single act of drunken driving usually have committed 
this crime many times, and hence do pose a serious threat 
to the public safety. But our notion of justice requires that 
people be punished only for crimes of which they are 
convicted—and not on the basis of unproved assumptions 
about other behavior. Jail should be reserved, then, as a 
possible sanction for those who have accumulated several 
convictions or drive while their license is suspended. 

On the positive side of the deterrence ledger is Ross’s 
demonstration that highway casualty rates can be cut 
sharply, at least temporarily, by well-publicized interven- 
tions that greatly increase the public’s perception of the 
chance of being apprehended when they combine drinking 
and driving. The most compelling evidence is derived from 
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the British Road Safety Act of 1967, a highly publicized 
law that makes driving with 0.08 per cent BAC a per se 
violation of the DUI law and imposes a one-year manda- 
tory suspension of driving privileges as the minimum penal- 
ty. Ross estimated that the immediate impact of this legal 
intervention was to reduce serious injuries and deaths by 
25 per cent. Unfortunately, the British police chose not to 
enforce the new law any more actively than they had 
earlier legislation; the British public inevitably learned that 
the actual legal threat was small, and the casualty rate had 
returned to its long-term trend line by 1970. Ross tells very 
similar stories concerning interventions of this sort else- 
where. 

Drunken driving is intrinsically a deterrable crime, but 
enhancing the deterrent effect requires something more 
substantial than publicity—at least in the long run. Ross 
apparently believes that increasing the actual probability 
of apprehension would be politically difficult, requiring 
road blocks and spot checks (p. 111). My impression, 
however, is that a clear directive from the police chief to 
the patrol officers may be sufficient. If the chief and the 
community are sufficiently concerned, the officers will 
stop and test many more suspicious drivers than they 
otherwise would. For example, the Raleigh police initiated 
a program in 1981 that increased their DU] arrest rate by 
over 60 per cent without resort to road blocks or spot 
checks of law-abiding drivers; the main feature of this 
program is an increase in the amount of DUI-oriented 
patrol activity. 

Ross’s monograph is a timely and important contribu- 
tion to the national debate over the appropriate legal 
response to the drunken-driving problem. His policy re- 
commendations constitute sage advice for North Carolina 
policy-makers. @ 





early everyone would agree that 
N law enforcement officers are 

among our most important pub- 
lic employees. North Carolina has some 
17,000 sworn law enforcement officers in 
more than 500 local and state agencies. 
Public safety depends on them. The risk 
to both individuals and society as a whole 
when police officers perform badly is so 
great that public officials and the people 
themselves must always be concerned 
about the quality of training provided to 
our law enforcement personnel. 

What training do these men and women 
receive? How do we know that they will 
use their authority safely and responsibly? 
How can the police service be improved? 
This article will briefly recount the history 
of formal law enforcement training in 
North Carolina from its inception in the 
1920s until the 1960s, examine more close- 
ly the developments in law enforcement 
training during the 1960s and 1970s, and 
describe the present situation. A sequel 
that will appear in a future issue of Popu- 
lar Government will discuss the major 
problems the training system faces in this 
decade and suggest ways to improve it. 

Some critics claim that most law en- 
forcement training is wasted and valueless 
because it will not be transferred to im- 
proved job performance—that learned 
techniques and methods will be forgotten 
or ignored by officers faced with the harsh, 
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practical realities of their vocation. If this 
is true, it means that the training must be 
made more relevant to the job. Also, ad- 
ministrators and supervisors must under- 
stand the benefits of their subordinates’ 
training and learn to reinforce this train- 
ing on the job. 

Other skeptics maintain that it has 
never been proved that training improves 
performance. For the present, lack of 
empirical data allows this argument to 
rest comfortably. 

But there are ample grounds to insist 
on extensive and timely training to law 
enforcement personnel. Potential legal lia- 
bility is in itself enough to recommend 
extensive training. The courts have held 
that inadequate training practices within 
a police agency are a sufficient basis to 
impose tort liability on law enforcement 
administrators and the governments they 
represent. 

Furthermore, citizens have certain ex- 
pectations regarding the demeanor and 
conduct of law enforcement officers. Our 
society expects and, through lawsuits, ulti- 
mately demands a very high level of pro- 
fessionalism from police personnel. Such 
expectations and demands are not mis- 
placed, and they comport with Goethe’s 
observation that 


[i]f you treat an individual as he is, he 
will stay as he is, but if you treat him as 
he ought to be and could be, he will 
become what he ought to be.! 





1. R. Dean Smith, “Foreword” to James W. 
Sterling, Changes in Role Concepts of Police 


Randolph B. Means 





But for society's high expectations of law 
enforcement personnel to be fair, the indi- 
vidual officer must be told “what he ought 
to be.” This instruction—and the means 
to become what he ought to be—come 
with high-quality training. 

J. Edgar Hoover once remarked, “The 
struggle of law enforcement to raise its 
standards and earn the right to the term 
‘profession’ has been a long, difficult, and 
continuous one. The gains which have 
been made toward achieving the goal are 
the results, chiefly, of one factor. That 
factor is training.”? 


The long slow start 


It was August Vollmer—town marshal 
of Berkeley, California—who began the 
movement for police reform in this coun- 
try.) Head of the Berkeley agency from 
1905 to 1932, Vollmer became the princi- 
pal advocate of a standard of professional- 
ism among law enforcement personnel, a 
standard “centered upon the concept of 
an idealized policeman who was a skilled 





Officers (Gaithersburg, Md.: International Asso- 
ciation of Chiefs of Police, 1972), p. ix, quoting 
Goethe. 

2. Thomas M. Frost, A Forward Look in 
Police Education (Springfield, Ill.: Charles C. 
Thomas, Publisher, 1959), p. 3, quoting Hoover. 

3. Allen Z. Gammage, Police Training in the 
United States (Springfield, Ul: Charlies C. 
Thomas, Publisher, 1963), p. 6. 
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and dedicated crime fighter, rigorously 
trained to perform a difficult job; who 
was aggressive in using science and tech- 
nology in all phases of policing; and who 
was deeply involved in the community he 
served.”4 To produce police officers who 
could meet this standard, Vollmer devel- 
oped the Berkeley police school, which 
served as a prototype for many schools 
developed later in California and else- 
where. 

The role that August Vollmer played in 
the nation at large, Albert Coates played 
in North Carolina. Coates founded the 
Institute of Government at the University 
of North Carolina at Chapel Hill. In- 
spired by the police training program in 
Winston-Salem (established in 1921—the 
first formal training enterprise in the 
state), Coates became the prime mover in 
developing a statewide approach to law 
enforcement training. Beginning in 1930, 
he conducted a series of courses, two to 
ten days in length, for law enforcement 
officers of state, local, and federal jurisdic- 
tions. With help from the Federal Bureau 
of Investigation, the courses offered at the 
Institute of Government expanded in 
scope, duration, and frequency. Local ef- 
forts at law enforcement training contin- 
ued piecemeal during the ¢th'rties and 
forties, often with Institute encourage- 





4. Gene E. and Elaine H. Carte, Police Re- 
form in the United States (Berkeley, Calif.: Uni- 
versity of California Press, 1975), p. 2. 


Highway Patrol training in the 1950s. 
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ment and support. When the State High- 
way Patrol and the State Bureau of Inves- 
tigation (SBI) were founded in 1929 and 
1937-38, respectively, they too undertook 
formal training. These two agencies and 
the Institute of Government often worked 
together—the agencies’ experienced law 
enforcement practitioners often taught in 
the Institute’s training programs. 

The years from 1930 to 1960 marked a 
slow, steady growth in law enforcement 
training, but formal training was still 
available to only a small percentage of 
local officers. No statewide training stan- 
dards existed. Informal on-the-job train- 
ing remained the primary method of ac- 
quainting the local officer with his duties 
and responsibilities, and the quality of 
both training programs and officers varied 
greatly from agency to agency. 


The 1960s 


The 1960s were a time of upheaval 
nationwide, and law enforcement was in 
the middle of it. In the 1950s, the U.S. 
Supreme Court began a series of decisions 
that clearly showed a concern over police 
abuses. Then in the 1960s it declared (in 
Mapp v. Ohio) that when police seizure of 
evidence violated a criminal suspect's con- 
stitutional rights, the evidence could not 
be used against him in a state court (the 
exclusionary rule). Thus police miscon- 
duct became a central issue in criminal 


prosecutions. State and local police prac- 
tices in arrest, search, and interrogation 
were closely watched by the federal judi- 
ciary. Though North Carolina already 
had a statutory exclusionary rule,’ the 
press coverage of the Court’s decisions 
and the abuses against which they were 
directed made many criminal defense law- 
yers newly aware of the possibilities in 
pursuing the matter of police violations of 
constitutional rights. 

The public protests connected with the 
civil rights movement and the war in Viet 
Nam also focused public attention on the 
conduct of law enforcement officers. Mas- 
sive and highly publicized urban riots, the 
events surrounding the 1968 National 
Democratic Convention in Chicago, stu- 
dent unrest, and the deaths at Kent State 
University in 1970 all spotlighted police 
practices and behavior. Television dra- 
matically called the nation’s attention to 
the methods used by police during these 
emotionally charged encounters. Each 
evening, in a very real sense, television 
brought law enforcement practices into 
America’s living rooms. 

Though some people were distressed 
during this period over perceived police 
misconduct, perhaps more were con- 
cerned about “law and order.” Public reac- 
tion to the violent upheavals of the decade 
produced an environment ripe for politi- 
cal and governmental response. National 
advisory boards and commissions were 
established to help formulate recommen- 
dations and proposals for improvement in 
law enforcement. The Law Enforcement 
Assistance Administration dispensed 
large amounts of federal funds to help 
assure state and local governments’ future 
ability to maintain the “order” that seemed 
conspicuously absent during the sixties 
and early seventies. 

State and local law enforcement agen- 
cies thus became both the object and the 
beneficiary of two countervailing out- 
bursts of public concern. Some people 
wanted an immediate upgrading of police 
professionalism to avoid repeating per- 
ceived large-scale police misconduct. 
Others wanted to bolster professionalism 
in order to assure “law and order.” But 
almost everyone agreed that police prac- 
tices needed to be improved and that train- 
ing, under statewide standards, was the 
key to improvement. 





5. See former N.C. Gen. Stat. § 15-27, 1965 
Replacement Vol. IC, later repealed and replaced 
by N.C. Gen. Stat. § 15A-974. 





In the early 1960s, the Institute of Gov- 
ernment had begun to plan for the prob- 
lems that would accompany an increased 
demand for law enforcement training. 
This growing demand for more and better 
training gave rise to an inevitable question 
of who would be its major provider. The 
Institute had played an important role in 
developing statewide basic training. It 
now had to decide whether to take the 
lead in providing this training for local 
agencies a task that would have required 
an enormous increase in its staff and facili- 
ties. It elected not to do this; instead, it 
chose to concentrate on other kinds of 
teaching in the law enforcement area (e.g., 
special legal topics and management) and 
on consulting, research, and publishing of 
legal reference materials for police.* The 
community colleges accepted the primary 
responsibility for basic training of local 
police officers; the Institute assisted by 
planning the first basic course for the com- 
munity colleges and teaching the pilot 
version. The community colleges’ commit- 
ment to law enforcement training in the 
1960s was a major step forward, but it 
also left law enforcement training decen- 
tralized and highly fragmented. 


The 1970s 


By the late 1960s, it was clear that there 
were problems among all of these new 
police training programs in North Caro- 
lina. The quality of many programs was 
low, and there were no minimum stan- 
dards for entry into the law enforcement 
profession. As a result the 1971 General 
Assembly created two administrative 
bodies—the Training and Standards 
Council and the Education and Training 
System Council.’ The Training and Stan- 
dards Council was to establish minimum 
education and training standards for em- 
ployment and certification of officers, 
while the System Council was primarily a 
planning body, concerned with maintain- 
ing high standards of quality in training 
and personnel. 

As a result of their work, the first for- 
mal statewide requirements for law en- 
forcement basic training were established 





6. L. P. Watts, “A Half-Century of Concern 
for Criminal Justice,” Popular Government 46, 
no. 3, (Winter, 1982), 38. 

7. N.C. Gen. Stat. Ch. 17A. 


in 1973. A sworn officer had to complete 
160 hours of training within his first year 
of employment. The Department of Com- 
munity Colleges was asked to provide 
most of the newly required training; the 
Institute of Government again was instru- 
mental in designing the curriculum. 

In the same year the General Assembly 
created the North Carolina Justice Acad- 
emy, within the State Department of Jus- 
tice. Initial funding for the project was 
provided by the Governor’s Committee 
on Law and Order (now the Governor's 
Crime Commission). The Academy be- 
came a physical reality in August of 1974, 
when the state obtained the former South- 
wood College campus in Salemburg. The 
Academy’s purpose was to provide profes- 
sional education and training to personnel 
of the state’s criminal justice system— 
particularly in local agencies. 

Two important events occurred in 1975. 
First, the Training and Standards Council 
required that all instructors in basic police 
training be certified under new standards, 
which included at least 70 hours of train- 
ing in techniques of teaching. But it set no 
standards for how much instructors must 
know about the subject matter they 
taught. Thus whether an instructor knew 
enough about a particular subject to teach 
it was left up to the individual school 
directors. 

The second event of 1975 was the estab- 
lishment of a consortium that was to de- 
sign an expanded curriculum of 240 hours 
for minimum basic police training. The 
consortium was—and is—composed of 
representatives of several agencies, includ- 
ing the Institute of Government, the De- 
partment of Community Colleges, the 
Justice Academy, the Criminal Justice 
Standards Division (of the Department 
of Justice), and the Law Enforcement 
Training Officers’ Association. This con- 
sortium not only designed the curriculum 
for the 240-hour program that became 
required in 1978 but also later evaluated 
and revised its components. Through the 
consortium’s efforts, a standard curricu- 
lum, in the form of a complete instructor's 
guide and a separate student manual, was 
made available to each approved basic 
police training school director. Commu- 
nity colleges and technical institutes 
quickly put the new curriculum into place 
and continued to provide the lion’s share 
of basic police training (see Table 1). 

As mentioned, the Education and 
Training System Council was created in 
the early 1970s. Part of its mission was to 
promote systematic improvement in law 


Table 1 


Basic Law Enforcement Training in 
North Carolina, Calendar Year 1981 


Course Deliveries: 
60 comm. colleges and tech. inst. 
17 local programs 

4 state agencies! 


8! Total 


Course Hours: 

15,883 comm. colleges and tech. inst 
6,986 local programs 
2,214 state agencies! 


25,083 Total 


Average Course Length (hrs.): 

265 hrs.—comm. colleges and tech. inst. 
411 hrs.—local programs 

554 hrs.—state agencies 

310 hrs.—overall average 


Students Trained? 
879 comm. colleges and tech. inst. 
333 local programs 
115 state agencies 


1,327 Total 


Students Per Course: 

15 comm. colleges and tech. inst. 
20 local programs 

29 state agencies 

16 overall average 





1. “State agencies” refers to Justice Academy pro- 
grams for local law enforcement officers, the SBI. and 
Highway Patrol. ALE and Wildlife conducted no in- 
house basic training in 1981 

2. Figures represent students who successfully com- 
pleted the basic training course 





enforcement training. At first its top prior- 
ity was getting the fledgling Justice Acad- 
emy off the ground, but in 1977 it began 
to develop a long-range plan for steady 
improvement of law enforcement train- 
ing. Part of that plan called for consolidat- 
ing the two original councils into one gov- 
erning body—the North Carolina Crimi- 
nal Justice Education and Training Stan- 
dards Commission, which the General 
Assembly created in 1979 (G.S. Chapter 
17C). Now that Commission is responsi- 
ble for seeing that minimum standards in 
basic police training are met. It is also 
authorized to set other requirements as 
necessary to assure appropriate profes- 
sional standards. 
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The present situation® 


Basic training. In North Carolina, most 
formal law enforcement training is basic 
training. As we have seen, at least 240 
hours (six weeks) of basic training are 
required by state law during the first year 
on the job as a sworn officer. Of 1,327 
students who successfully completed basic 
law enforcement training in 1981, 879 (66 
per cent) were trained by community col- 
leges and technical institutes, 333 (25 per 
cent) by programs of local agencies, and 
115 (9 per cent) by state agencies including 
the Justice Academy (see Table 1). 

Approximately 45 community colleges 
and technical institutes conduct basic po- 
lice training courses. Course length varies 
with the school—from 240 to 425 hours; 
the average length is 265 hours. Partici- 
pants in these programs are mostly offi- 
cers already in active service with small to 





8. Information contained in this section is, in 
large part, the result of data assembled by the 
N.C. Criminal Justice Education and Training 
Standards Division and an informa! telephone 
survey conducted by Lawton Eure (Criminal Jus- 
tice Planner at the North Carolina Justice 
Academy). 

9. Title 12, Chapter 9B, N.C.A.C. § 0205. 


medium-sized municipal departmeiits or 
with sheriffs’ departments. 

Twelve local law enforcement agencies 
(mostly in larger cities) conduct their own 
basic training programs (see Table 2). At 
present, ten police departments, one sher- 
iff's department (Guilford County), and 
one regional academy (Coastal Plains 
Academy, near Wilson) fall into this cate- 
gory. Courses in these programs vary in 
length from 240 to 704 hours; on the aver- 
age they last 411 hours. It is worth noting 
that ten of these local agencies require 
that an officer complete all basic training 
before exercising any law enforcement 
authority, although state law does not 
contain this requirement. 

Though most basic instruction is done 
in the technical institutes and community 
colleges, the Justice Academy conducts 
two or three basic training programs per 
year in order to monitor and maintain the 
model training curriculum. Participants 
in these Justice Academy courses are 
mostly officers from small to medium- 
sized local agencies. 

State law enforcement agencies train 
their own officers. The SBI has a full-time 


training staff that conducts an annual 


school of about 700 hours for new agents 
at the Justice Academy. The Highway 
Patrol provides nearly 900 hours of train- 


Table 2 


Local Law Enforcement Agencies 
with Their Own Basic Training Program, Calendar Year 1981 


Ave. course No. 


length 


Agency (hrs.) 


students 
trained 





Burlington P.D. 352 
Charlotte P.D. 488 
Durham P.D. 290 
Elizabeth City P.D. 240 
Fayetteville P.D. 
Greensboro P.D. 600 
Kill Devil Hills P.D. 
Raleigh P.D. 656 
Winston-Salem P.D. 520 
(Career Development Center) 
Coastal Plains Academy 
(regionally based program, 
located in Wilson) 
Guilford Co. S.D. 388 


Totals: 411 


Note: Chapel Hill began a police program in 1982. 


18 
63 
31 
16 
14 
18 
12 
26 
28 
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ing to new recruits with its own staff at its 
facility near Raleigh. Both agencies re- 
quire completion of basic training before 
an officer enters into active service. An- 
other state law enforcement agency, the 
Wildlife Resources Commission, provides 
some pre-service basic training, followed 
by a field assignment, and then the rest of 
basic training (about 560 hours in all). 
The State Division of Alcohol Law En- 
forcement (ALE) has designed a basic 
training program (about 650 hours) for 
its new officers; the first course was con- 
ducted at the Justice Academy in the fall 
of 1982. (Previously, new ALE officers 
were trained in programs operated by 
other agencies.) 

In terms of hours of required basic 
training, North Carolina—with a mini- 
mum of 240 hours—is not far out of line 
with other states. According to a 1978 
survey conducted by the National Asso- 
ciation of State Directors of Law Enforce- 
ment Training, the basic training require- 
ments in 47 states varied in length from 
120 to 485 hours, with a median of 300 
hours—though of course actual basic 
training in those states, as in North Caro- 
lina, often substantially exceeds the re- 
quired minimum levels. 

In-service training. Much basic police 
training in North Carolina occurs while 
the recruit is in service. North Carolina 
law allows officers to begin active duty 
before they complete basic training and 
also permits training to be spread out 
over a twelve-month period.'° Personnel 
of small and medium-sized local police 
and sheriffs’ departments often do not 
complete basic training until near the end 
of the allotted year. 

Most local law enforcement agencies 
do not provide regular in-service training 
for all personnel. Less than 10 per cent of 
law enforcement agencies in this state pro- 
vide all of their officers with any form of 
annual refresher training. Larger agencies, 
with in-house training staff, sometimes 
deliver refresher courses in areas of identi- 
fied need, in addition to firearms requalifi- 
cation. In these agencies, such training 
varies from 20 to 40 hours annually. De- 
partments without their own training sec- 
tions have more trouble in providing in- 
service training. They may provide roll- 
call training"! or in-house training for only 





10. N.C. Gen. Stat. § 17C-10. 

11. “Roll-call training” consists of brief train- 
ing sessions conducted by first-line supervisors 
before officers begin performing their daily 
duties. 








The North Carolina Justice Academy, started in 1974 in Salemburg, provides professional education 
and training to law enforcement personnel, particularly in local agencies. 


specified departmental personnel, or they 
may enroll their officers in specialized pro- 
grams offered by community colleges, 
the Justice Academy, and others. Almost 
all agencies require periodic firearms 
requalification. 

The state law enforcement agencies uni- 
formly provide annual in-service training 
for all personnel. The SBI, the Highway 
Patrol, and the ALE all require field per- 
sonnel to participate in one-week of re- 
fresher training each year. The Wildlife 
Resources Commission provides supervi- 
sory and management personnel with a 
one-week program each year, and field 


officers receive yearly refresher training 
from their superiors. 

Regular advanced and specialized train- 
ing programs are available to both state 
and local agencies at the Institute of Gov- 
ernment and the Justice Academy. Also, 
many local agencies take advantage of 
specialized training programs offered by 
the various community colleges and tech- 
nical institutes. Some agencies send a few 
officers to out-of-state training programs 
like Northwestern University’s Traffic In- 
stitute, the Southern Police Institute in 
Louisville, Kentucky, and the FBI Nation- 
al Academy. But such programs do not, 


and cannot, substitute for regular refresh- 
er training for all officers of a department. 


Conclusion 


This article has traced the development 
of law enforcement training in North 
Carolina from its infancy to its present 
stage—best described as adolescence. Ina 
surge of growth in the 1960s and 1970s, 
the system matured substantially but re- 
mained somewhat gangly and uncoordi- 
nated. Unquestionably, North Carolina 
has come a long way in a relatively short 
time. Pride is justified. But pride in past 
accomplishments can be either a sword or 
a shield. As a shield, it allows us to rest 
complacently on past laurels, warding off 
attempts at further improvement. As a 
sword, it is a positive, progressive force 
that drives us to continue the work that 
engendered the original pride. 

Our present highly fragmented training 
system allows but does not guarantee a 
law enforcement officer's timely receipt of 
high-quality professional training. The 
goal of future efforts should be to guaran- 
tee such training for all officers. To attain 
this goal, existing resources must be used 
to the fullest, and coordination within the 
system must be developed. 

In a future issue of Popular Govern- 
ment, | will examine major problems 
that remain in our law enforcement train- 
ing system and offer suggestions for 
improvement. 
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Recent Publications of the 
Institute of Government 


North Carolina Guidebook for Registers of Deeds. Fourth Edition. By William A. Campbell. 
(1982.) $4.00. 

This comprehensive guide to the powers and duties of registers of deeds addresses the recording 
and indexing of real and personal records, the recording of maps and plats, and the issuance of 


marriage licenses. It also discusses potential liabilities of the register of deeds and ways in which those 
liabilities may be insured against. 


Chart of the Administrative Organization of North Carolina State Government. By Ann L. 
Sawyer. (Fall 1982.) $4.00. 

This chart lists all agencies created by the State Constitution, statute, or executive order. It shows 
in table form the location of each agency or department within the executive, legislative, or judicial 
branch of government. It also provides an alphabetical index of agencies and other information, such 
as whether the Governor appoints the agency’s members. 


Internal Organization of North Carolina Executive Departments, the General Assembly, and 
the Judicial Department. By Ann L. Sawyer. (Fall 1982.) $3.00. 

This booklet shows in a series of diagrams the internal organization of the executive departments 
of North Carolina state government and the offices of the Governor and the Lieutenant Governor. It 
also shows the structures of the General Assembly and the General Court of Justice. 


Casting Your Vote in North Carolina. (October 1982.) By Michael Crowell. $2.00. 
This booklet tells everything you need to know about voting in North Carolina—from the 


registration process to the Federal Voting Rights Act. It will be especially useful to voters’ associations, 
student groups, and other interested citizens. 


Municipal Government in North Carolina. (September 1982.) Edited by David M. Lawrence and 
Warren Jake Wicker. $15.00. 
A 500-page reference book on North Carolina municipal government, with a comprehensive 


treatment of the legal foundations, organizations, functions, and administration of cities in North 
Carolina. 


North Carolina Legislation 1982. (September 1982.) Edited by Robert L. Farb. $5.00. 
A summary of legislation in the 1982 General Assembly of interest to North Carolina officials. 


Notary Public Guidebook for North Carolina. Fourth Edition. Revised by William A. Campbell. 
$4.00. 


This publication examines the authority and responsibility of notaries public. It includes chapters 
on taking acknowledgments and depositions and on administering oaths. 


Incorporation of a North Carolina Town. (August 1982.) By David M. Lawrence. $3.00. 

This booklet is intended to help people who are interested in incorporating a town in North 
Carolina. It discusses the reasons why communities incorporate, some alternatives to incorporation, 
the methods of incorporation, and what it means to be a town. 


Orders and inquiries should be sent to the Publications Office, Institute of Government, Knapp Builing 059A, The University of 
North Carolina at Chapel Hill, Chapel Hill, N.C. 27514. Please enclose a check or purchase order for the amount of the order, plus 3 per 
cent sales tax (4 per cent in Orange County). A complete publications catalog is also available from the Publications Office upon request. 
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Should North Carolina 
Impose a Severance Tax? 


throughout the nation, including North Carolina, 

is a State tax on mining. This article explores the 
concept of a mining tax and considers some of the 
arguments for and against it. A mining activities tax, 
also known as a severance tax, is a tax on the privilege 
of extracting—or “severing”—nonrenewable natural re- 
sources (usually minerals) from the ground. Imposed at 
the time and place of extraction, it can take two forms: (1) 
a specific or per-unit tax that places a dollar amount of tax 
on each unit (ton, barrel, etc.) of resource mined; and (2) 
an ad valorem tax set as a percentage of the gross value of 
the resource as it is extracted.! 

The severance tax has always been considered an occu- 
pation or privilege tax. This concept of taxation on mining 
originated with the “physiocrats,” an eighteenth-century 
French and English school of economic thought. The 
physiocrats believed that the ultimate source of all real 
wealth lies in natural resources and that no single indivi- 
dual or generation has the right to exploit natural re- 
sources that belong to all citizens of the country and to 
posterity. Exploiters of natural resources, they felt, should 
reimburse society for its loss of resources through a sev- 
erance tax.? More recently, the U.S. Supreme Court, in a 
1981 decision upholding the constitutionality of Mon- 
tana’s severance tax, subscribed to this view: “The entire 
value of the coal [to which Montana’s tax applied], before 


A tax measure that has received increasing attention 





The author is a member of New Hanover County’s Planning Staff. This 
article was derived from her master’s thesis, written for the Department of 
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transportation, originates in the State, and mining of the 
coal depletes the resource base and wealth of the State, 
thereby diminishing a future source of taxes and economic 
activity.”3 

Mining activity is also taxed through a property tax— 
mining companies pay local property taxes—but many 
people consider a severance tax to be preferable. Generally 
there are two drawbacks to using the property tax as a 
principal means of taxing large mineral deposits. First, it is 
difficult to make a fair, accurate, and uniform appraisal of 
the property to be taxed because the value of the property 
is hidden and the likelihood of error is great. Second, the 
property tax is (in North Carolina) a local source of 
revenue. The severance tax, on the other hand, is a state 
source. If a severance tax were enacted, the state could 
impose the tax and use the revenues to provide public 
programs and services—even to localities that do not have 
mineral deposits. Thus all the citizens of the state could 
benefit from a tax on the exploitation of a natural re- 
source.> 

The first state to enact a severance tax on minerals was 
Michigan in 1846. Not many states followed until the 
1930s, when the Great Depression forced states to look for 
new revenue sources. At present, 33 states have adopted a 
severance tax—only a few within the last decade.® 

But the energy-producing states now impose it vigor- 
ously.” Montana, for example, has a controversial 30 per 
cent severance tax on high-grade coal. On July 1981 the 





3. Commonwealth Edison Co. v. Montana, 453 U.S. 609, 624 (1981). 

4. Starch, Taxation, Mining, and the Severance Tax, p. 12. 

5. Sierra Club Bulletin (Joseph LeConte Chapter), “Severance Tax 
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Summer 1981). 
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U.S. Supreme Court, in Commonwealth Edison Co. v. 
Montana$ held that a state has the constitutional right to 
raise general revenues by imposing a severance tax. The 
Court upheld this right against claims by industry that the 
tax interfered with interstate commerce and federal mining 
and energy laws and policies (see the explanation of that 
case on the next page). 


Minerals in North Carolina 


Timber, gas, and oil. North Carolina already has sever- 
ance taxes on timber, oil, and gas. A Forest Products 
Assessment tax (a severance tax on timber), from which 
the state collected $1.29 million in 1980, is allocated to the 
Forest Development Fund, which the state matches at a 
1-to-3 ratio. All revenues from this fund go to the reforest- 
ation program for pine tree nurseries. 

Until recently the taxes on oil and gas stood as a gentle 
reminder of a time when North Carolina expected to join 
the ranks of the oil- and gas-producing states. The legisla- 
ture enacted the tax in 1945, about the time of some 
abortive efforts to drill for oil along the North Carolina 
coast.? These are similar ventures produced no revenue, 
but it now appears that North Carolinians may yet reap 
benefits from this legislation. At present, Amoco and other 
oil companies have obtained leases for oil and gas explora- 
tion in the Pisgah, Nantahala, Croatan, and Uwharrie 
national forests and on private lands as well. The U.S. 
Department of Interior has already leased several tracts off 
the North Carolina coast and will lease others.'° Further- 
more the state has other mineral resources that are being 
mined or soon may be mined. Those extractions could all 
be candidates for a severance tax. 

Peat. Eastern North Carolina’s peatlands may have a 
potential for energy purposes. The United States Geo- 
logical Society defines peat as a dark brown or black 
residuum of the partial decomposition and disintegration 
of mosses, sedges, trees, and other plants that grow in 
marshes and similar wet places. Peat is the first stage in the 
formation of coal. According to U.S. Department of 
Energy figures, North Carolina holds 2.7 billion tons of 
peat in 1.2 million acres of coastal bogs. Initial efforts to 
dig peat and fuel the nation’s first peat-fired electric power 
plant''! collapsed with the current recession and the U.S. 





8. 435 U.S. 609 (1981). 

9. Jasper Leonidas Stuckey, North Carolina: Its Geological and Mineral 
Resources (Raleigh, N.C.: North Carolina State University Print Shop, 
1965), p. 516. 

10. Information in a letter from Bill Holman, lobbyist for the Conserva- 
tion Council of North Carolina, to the author, July 1982. 
11. U.S. Department of Energy, Division of Fossil Fuel Processing, Peat 


Prospectus (Washington, D.C.: U.S. Department of Energy, July 1979), p. 
16. 


46 / Popular Government 


Department of Energy’s decision not to invest any longer 
in the development of alternate energy sources. Neverthe- 
less, new corporations are investigating ways to remove 
peat and at least break even in the process.'? 

Feldspar. North Carolina is a primary producer of 
feldspar. Feldspar mining is concentrated in Mitchell 
County, but companies in Cleveland and Gaston counties 
also produce the mineral by recovering it as a by-product 
of lithium and mica production. Feldspar is an anhydrous 
aluminum silicate used as a flux in glass and ceramics 
manufacture. From 1970 to 1980, the state’s feldspar in- 
dustry produced over 5 million tons of concentrate valued 
at over $100 million.'? But production appears to be de- 
creasing as a result of the slump in the construction and 
automotive industries; also, two-liter plastic beverage con- 
tainers are making inroads on the container glass market. '¢ 

Mica. From 1970 to 1980 North Carolina lead the 
nation in producing of scrap, flake, and ground mica. 
During this period the state’s yearly mica production of 
roughly 84,500 tons was valued at approximately $40 
million.'5 However, since then production has dropped 
with declining demands from industry, including housing. 
Ground mica is specifically used in producing roofing, 
paint, and rubber materials.'® 

Uranium. In mid-1982 Marline Uranium Corporation 
announced that it had discovered what is probably the 
first substantial uranium deposit east of the Mississippi 
that can be mined. Located in south-central Virginia and 
northeast North Carolina, the site contains 30 million 
pounds of high-grade uranium oxide that could fuel 
nuclear power plants. The deposit extends into North 
Carolina’s Rockingham County, where Marline has leased 
105 acres. Marline has no present plans to explore or mine 
there, but the company officials do not rule out future 
operations.” 

Phosphate. The state’s largest current resource-extrac- 
tion activity is the phosphate-mining industry in eastern 
North Carolina. Phosphate (used in making fertilizers) has 
been commercially extracted in North Carolina since the 
mid-1960s, when Texasgulf Chemicals Co. of Raleigh—a 
division of Texasgulf, Inc.—acquired property rights to 
50,000 acres of land around Aurora, North Carolina. That 
move proved to be very successful. In 1980 alone the lode 
yielded three to four million tons of phosphate rock, and 
the company planned to increase this output to six million 


(continued on page 48) 
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Is a Severance Tax on Mining 
Constitutional? 


Imposing a severance tax On mining in 
North Carolina may or may not be a 
good policy. But it now seems clear that 
the United States Constitution does not 
prohibit a state’s imposing a severance 
tax similar to that imposed by Montana. 
A recent U.S. Supreme Court decision 
Commonwealth Edison Co. v. Montana 
[435 U.S. 609 (1981)]—involved a sever- 
ance tax imposed by Montana on each 
ton of coal mined in the state at a rate up 
to 30 per cent of the contract sales price 
(MONTANA CODE ANN. § 15-35-103). The 
tax was imposed as a source of general 
revenue for the state. Fifty per cent of the 
proceeds were paid into a permanent trust 
fund, which could be spent only by a 
three-fourths vote of each house of the 
state legislature (MONTANA CONST., art. 
IX, § 5). Montana coal-mining companies 
and their out-of-state utility company 
customers sued for refunds of the taxes 
they had paid plus a declaration that the 
tax was unconstitutional. Specifically, 
they claimed that the Montana severance 
tax violated (1) the commerce clause (art. 
1, § 8, cl. 3) of the U.S. Constitution by 
discriminating against interstate com- 
merce and for other reasons, and (2) the 
supremacy clause (art. VI, cl. 2) of the 
Constitution because of inconsistencies 
with federal mining legislation and energy 
policy. 

The Court upheld the Montana sever- 
ance tax. With respect to the commerce 


clause, the Court held that even though 
90 per cent of Montana coal was shipped 
to other states, and therefore most of the 
tax burden was shifted to out-of-state util- 
ity companies (and ultimately to consum- 
ers in other states), the tax did not discri- 
minate against interstate commmerce be- 
cause the tax rate was the same regardless 
of the final destination of the coal. The 
taxpayers also argued that the tax was 
disproportionate to the costs incurred by 


the state on account of the taxpayers’ 


mining activities. But the Court said that 
the amount of the tax did not, constitu- 
tionally, have to be equal to the value of 
either the services the state provided or 


the costs the state incurred as a result of 


the mining activity. Rather, the tax only 


had to be proportionate to the amount of 


contact the taxpayers had with the state 
as it was, the Court said, because it was 


assessed in proportion to the amount of 


coal mining they did in Montana. The 
Court noted that “interstate commerce 
may be required to contribute to the cost 
of providing a//l governmental services, 
including those services from which it 
arguably receives no direct ‘benefit’” (453 
U.S. 609, 627, n. 16). Quoting from an 
earlier decision, the Court said: “The only 
benefit to which the taxpayer is constitu- 
tionally entitled is that derived from his 
enjoyment of the privileges of living in an 
organized society . . .” (453 U.S. 609, 
623). These privileges included such things 





as police and fire protection and the bene- 
fit of a trained work force, which the 
mining companies received from the state. 
The Court said that deciding the amount 
of the tax was a task for the state legisla- 
ture and the political process—courts 
should not try to make this decision by 
using cost-benefit analysis. 

The Court mentioned another consider- 
ation supporting Montana’s right to raise 
general revenue from a severance tax on 
coal mined in the state: “[ M]ining of the 
coal depletes the resource base and wealth 
of the State, thereby diminishing a future 
source of taxes and economic activity” 
(453 U.S. 609, 624). 

Turning to the plaintiffs’ second claim, 
the Court held that the Montana sever- 
ance tax did not conflict with either the 
federal Mineral Lands Leasing Act of 
1920 (30 U.S.C. § 189) or federal energy 
policy. Although the tax on the Montana 
mining—much of which took place on 
federal land—could reduce royalty pay- 
ments to the federal government, this kind 
of reduction of payments had been explic- 
itly authorized by Congress in the Mineral 
Lands Leasing Act. Furthermore, the 
Court found that the tax did not conflict 
with federal policy in several other federal 
statutes that encourage the production 
and use of coal.— SHC 
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tons annually by 1984. Company officials estimated that 
the 2.2 billion tons of ore in their holdings could last a 
century even if production levels quadrupled. '* 

In 1974 North Carolina Phosphate Corporation (NCPC) 
announced its plans to begin its mining operation—also 
near Aurora. It was expected that by 1983 NCPC would 
be producing at a level comparable with Texasgulf’s. 

But today it appears that North Carolina is suffering a 
phosphate bust. As with many other industries, the current 
recession has hit the phosphate business. High interest 
rates have limited the amounts of fertilizers farmers can 
buy, and the unstable world economy has diminished 
many export markets.'? As a result, Texasgulf terminated 
145 employees in the summer of 1982 and closed some of 
its mine-dredging and concentrator operations. In addi- 
tion, observers have noted that NCPC appears to be 
winding down many of its activities. 


Pitfalls in severance taxation 


One disadvantage of a severance tax on North Carolina 
phosphate mining is that it would fall primarily on one 
company (Texasgulf), which is already suffering from the 
current recession. But as the economy recovers, the tax 
could become a valuable revenue source for North Caro- 
lina. Like all taxes, a severance tax would ultimately either 
come from the profits of the mining companies (affecting 
the companies’ owners and/or employees) or be passed 
along to customers in the form of higher prices. This latter 
prospect could be particularly appealing to proponents of 
the severance tax in North Carolina. Since most phos- 
phate consumers are out of state, a severance tax weuld 
enable the state to export some of its tax burden. In 
Commonwealth Edison Co. v. Montana the Supreme 
Court clearly stated that it is not unconstitutional for a 
state to do this if the tax is reasonably related to the 
amount of in-state mining activity and does not discrimi- 
nate against out-of-state taxpayers (see page 47). 

Before North Carolina can impose a fair severance tax 
on phosphate or any other mineral, however, it must 
understand the industry it intends to tax. This principle 
was illustrated in 1981, when a mining severance tax mea- 
sure was introduced in the General Assembly to help pass 
the Governor’s $187.7 million highway-funding package. 
At that time officials felt that taxing the then rapidly 
expanding and increasingly lucrative phosphate industry 
would be an effective revenue source; but both supporters 
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and opponents of severance taxation soon realized that 
that bill would backfire, because it included the production 
of crushed stone and gravel. About half of the crushed 
stone and gravel mined in this state is used in state- 
financed highway projects, and the principal buyers of 
these minerals have been road contractors. These con- 
tractors would have passed the cost of the proposed sev- 
erance tax on to the North Carolina Department of 
Transportation, their largest customer. Thus the state 
would have had to spend much of the revenue that it 
would have received through the severance tax in order to 
meet the new higher highway construction costs.”° 


The effect on the mining industry 


Texasgulf, currently North Carolina’s only phosphate 
producer, argues that the severance tax would damage its 
ability to compete because it would have to charge higher 
prices in order to cover the tax. The company points out 
that in Morocco and the Soviet Union, its chief overseas 
competitors, the mines are government controlled, and 
pricing policies are not necessarily relevant to costs or to 
the constraints of supply and demand.?! Rather than lose 
its competitive position, Texasgulf says, it would have to 
cut into profits. Either way, it maintains, prospective in- 
vestors would be discouraged from exploring for minerals 
in North Carolina. 

But severance tax supporters counter that even if a 
severance tax were completely passed along to consumers, 
the price increases would be negligible. For instance, pro- 
ponents of the western states’ coal severance tax believe 
that even if consumers’ utility bills increased in proportion 
to the tax, the average cost to the ultimate user of electri- 
city would be less than 0.75 per cent (2 per cent if the coal is 
exclusively from Montana).”? For example, of the $359.86 
average annual residential utility bill in that portion of 
Michigan served by Detroit Edison, which produces its 
power partly from Montana coal, only $1.24 would be 
attributable to the Montana severance tax (these figures 
are for FY 80).3 

Coal from the western states, like North Carolina phos- 
phate, does not enjoy a monopolistic market position. 
Because coal producers do not want to price themselves 
out of business, they do not pass all of the severance taxes 
on to consumers. Severance taxes in coal-producing states 
are usually shared by the industry and consumers, and 
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probably this is what would happen with severance taxes 
imposed on North Carolina phosphates.” 

The actual severance tax level would of course be up to 
the General Assembly to decide. Since the phosphate 
market will determine who bears the cost of the tax and to 
what extent, it would be advisable for North Carolina to 
set a severance tax at a level that would leave Texasgulf 
and prospective mining interests in a relatively competitive 
position in today’s already slumping markets. 

The General Assembly may learn something from Flor- 
ida, which has a 10 per cent severance tax. In 1980, 80 per 
cent of the phosphate produced in the U.S. was mined in 
Florida; Florida phosphate accounted for one-third of 
world production even though it was competing against 
foreign producers in the Soviet Union and Morocco and at 
least one untaxed domestic producer (Texasgulf in North 
Carolina). In 1980, 46 million tons of phosphate rock were 
mined in Florida, and that state collected $61.2 million in 
severance taxes.?5 


Using severance tax revenues 


One way to use severance tax funds is to spend them on 
the current needs of state government. These funds may 
also be set aside for future needs. For example, Montana’s 
constitution requires that at least half of its severance tax 
revenues be paid into a permanent trust fund, which may 
be spent only by a vote of three-fourths of each house of 
the state legislature. And severance tax proceeds may be 
earmarked to offset the public costs of mining.?’ 

Florida’s severance tax is used in all three ways just men- 
tioned. Approximately 50 per cent of the Florida severance 
tax revenues are allocated to the Conservation and Recrea- 
tion Lands Trust Fund, 20 per cent to the Non-mandatory 
Land Reclamation Trust Fund, 5 per cent to the Phosphate 
Research Trust Fund, and 25 per cent to the General 
Revenue Fund.”8 

North Carolina seems to have changed its attitude to- 
ward use of the severance tax. In 1981 Governor Hunt’s 
main objective in backing a severance tax was not to 
improve the environmental quality but to raise money to 
implement his good-roads package. But this past summer 
Robert Jansen, a senior policy adviser to the Governor, 
explained that although the Governor had not decided 
about the severance tax in regard to his coming legislative 
program, he views the tax as an appropriate way to raise 
revenue not only to fund general state activities but also to 
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finance environmental endeavors.”*Jansen explained that 

the Governor believes that at least half of the severance tax 

revenues should go into a natural resources trust fund that 

would have two purposes: (1) to heal the scars of past. 
mistakes—i.e., to eradicate spoil piles, open pits, etc.; and 

(2) to provide public recreation areas by protecting rivers 

and preserving park lands. 

This shift in policy appears to be in step with the 
national trend. The National Conference of State Legis- 
latures found that the twenty states with severance tax 
collection of $10,000,000 or more are meeting the long- 
term costs of mining activity by establishing permanent 
trust funds or by funding economic development or con- 
servation programs.” Also, it has been argued that it is 
only fair to tax the mining industry not just to alleviate the 
effects of mining activities but also to compensate the state 
for the permanent loss of a valuable resource. One source 
reports that throughout the nation, states are claiming 
more than token taxation for the extraction of their 
natural resources.3! Resource-rich states used to be satis- 
fied with the “progress” that resulted from the develop- 
ment of a mining industry, but a new states’ rights move- 
ment focuses on adequate compensation to the citizens of 
the resource states for the states’ exported resources. *? 


Calculating the basis for the tax 


In considering the merits of a severance tax, policy- 
makers need to know what they hope to achieve with the 
tax. One approach is to make the tax commensurate with 
the costs that the state will incur as a result of the mining 
operation.»? Among those costs will be the following: 
—Direct costs incurred by state and local governments. 
Includes the costs of environmental monitoring, highway 
construction, and extending services like schools, hospi- 
tals, police and fire protection, water and sewer services, 
and social services needed by growing mining towns. 

— Public costs or damage. \ncludes present and future loss 
of aesthetic value because of damage to the air, land, and 
water. Also, it is important to evaluate whether this dam- 
age to the environment poses a health risk to area resi- 
dents. 

—Future costs. These include the costs the state incurs 
after resources are extracted and exported—for example, 
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Phosphate has been commercially extracted in North Carolina for the manufacture of fertilizers since the mid-1960 s. This photo shows part of 


Texasgulf Chemicals Company's phosphate-mining operation on 50,000 acres of land near Aurora, N.C. 


long-term reclamation and maintenance to insure future 
productivity of the affected land. 

—Costs of assuring future economic opportunities. Be- 
cause a state has responsibility for its citizens’ well-being, a 
mining state has the duty to set aside money for use in 
creating new economic opportunities after the nonrenew- 
able resources are depleted. 

—Lost-opportunity costs. Extracting resources from the 
land delays or forecloses using the land in other ways. In 
determining costs for purposes of fixing a severance tax 
level, the costs of lost opportunities should be considered. 
Temporary delays in alternative economic development 
may not present a great burden to the state, but to the 
extent that extracting resources permanently forecloses 
alternatives, the permanent loss should be measured and 
paid for by consumers of the resources as the materials are 
extracted. 

—Other costs. There are other costs unique to the mineral 
industry, including environmental risks, social costs (rapid 
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changes in lifestyle, transiency, etc.), and the boom-bust 
cycle of production, evidenced by the decaying infrastruc- 
ture and high unemployment in mineral ghost towns.*5 


Conclusion 


If—as now seems likely—there will be continued consi- 
deration of a severance tax on mining for North Carolina, 
it will be necessary to study the industry to be taxed, the 
reason for imposing the tax, and how the revenues will be 
allocated. The state’s need for more revenues should not 
obscure the fact that a severance tax set too high may 
cripple an industry already suffering from the current 
recession. It should also be remembered that mining gen- 
erates certain public costs, and that one way of meeting 
these costs is to impose a reasonable tax on the industry. 
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Public Work Exhibit: 
Museum of History Needs Your Help 


In the spring of 1984 the North Carolina Museum 
of History will open a unique exhibit on North 
Carolina’s public works. The exhibit, the first of its 
kind, will acquaint people with the state’s public 
works heritage and show the impact it has had on 
the quality of life of North Carolinians. 

The museum is eager to find items, both past and 
present, pertaining to public works in North Caro- 
lina. These items could be photographs; engineering 
drawing; posters; books; articles; government re- 
ports; manuscripts in public or private collections; 
and artifacts (equipment, tools, models of public 


works structures, etc.) Public works includes the 
following areas: roads, streets, and highways; urban 
mass transportation systems; water supply and sewer 
systems; flood control and drainage systems; light 
and power systems; wastewater treatment plants; 
public buildings and parks; and irrigation systems. 

Anyone who is able to assist in this search is 
encouraged to contact Pam Johnson, public works 
history intern, or Suellen Hoy, Assistant Director, 
North Carolina Division of Archives and History, 
109 E. Jones St., Raleigh, North Carolina 27611 
(919-733-7305). 











Hayman Receives International Personnel Award 


Donald B. Hayman, Professor of Pub- 
lic Law and Government at the Institute 
of Government, has received the 1981 
Warner Stockberger Award of the In- 
ternational Personnel Management As- 
sociation (IPMA), the highest honor the 
Association can bestow on an individual. 
IPMA isa nonprofit organization repre- 
senting more than 55,000 personnel pro- 
fessionals at the federal, state, and local 
levels of government. 

The award, presented at the IPMA 
annual conference in October, recognizes 
Hayman’s “lifetime of outstanding con- 
tributions toward the improvement of 
public personnel management at all levels 
of government.” The award was estab- 
lished in 1948 in honor of Dr. Warner W. 
Stockberger, a pioneer in federal per- 


sonnel administration and the first per- 
sonnel director for the U.S. Department 
of Agriculture. 

A member of the Institute’s faculty 
since 1948, Hayman teaches public per- 
sonnel administration and has been a 
consultant to state government, the Gen- 
eral Assembly, and city and county gov- 
ernments throughout North Carolina. 
Hayman not only helped draft the first 
North Carolina personnel act but also 
has played a significant role in devel- 
oping model personnel ordinances for 
local governments. He was instrumental 
in starting both the Master of Public 
Administration program at the Univer- 
sity of North Carolina at Chapei Hill and 
a state government summer intern pro- 
gram for college students. WPP 
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Nonfarm 


Development in 
Rural North Carolina 


Leon E. Danielson 





A larger nonfarm rural population means 
higher rural land values and new demands 
upon local governments. 





ver the years North Carolina has 
thought of itself as a rural state, 


largely dependent on agricul- 
ture—and that is the way the rest of the 
nation has also thought of it. But recent 
Census results show that this picture no 
longer represents North Carolina accu- 
rately. The fact is that the state is be- 
coming more urban and its rural areas 
less agricultural. Simultaneously the price 
of rural land has risen because of inflation, 
increasing demands for farm land to be 
used for nonagricultural purposes, and 
similar factors. These facts have import- 
ant implications for governments that set 
policy and provide services for rural areas. 
Beginning in the 1970s ona nationwide 
basis, research began to show that popula- 
tion growth was shifting. The 1980 Census 
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of Population confirmed a shift from large 
to small cities and from small cities to 
rural areas. 

Between 1970 and 1980 the population 
of the United States grew by 10.8 per cent, 
reaching 226 million in 1980. But this 
growth was not spread equally over the 
nation. First, the South and the West 
grew faster than the rest of the nation. 
Second, because of improved commu- 
nication and transportation technology 
that reduced the isolation of rural areas, 
the rising costs of crime in urban areas, 
increased employment opportunities in 
rural areas, and in-migration of new retir- 
ees, nonmetropolitan counties grew by 
15.9 per cent nationwide during the 
1970s, whereas metropolitan counties 
grew by 9.8 per cent (metropolitan coun- 
ties are defined as containing urban cen- 
ters that have suburbs with 50,000 or 
more people).'! In contrast, during the 
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Population Change, 1970-1980, ESS-5, Econom- 
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1960s metropolitan areas grew by 17.7 
per cent—four times the nonmetropolitan 
rate of 4.4 per cent. During the 1970s 
population growth in the United States 
outside of town limits was five times faster 
than during the 1960s. Furthermore, while 
the number of households nationwide 
grew by 22 per cent, 46 per cent of the new 
households lived on rural land. 


Trends in North Carolina 


Where do these facts leave North Caro- 
lina? The statistics tell a surprising story. 

Population. From 1970 to 1980 popula- 
tion in the South increased by 19 per cent, 
compared with an average of under 11 
per cent nationwide (Table !). While mi- 
gration to cities dominated growth pat- 
terns during the 1960s, metropolitan and 
nonmetropolitan counties grew about 
equally in the 1970s. But while for the 
nation as a whole nonmetropolitan areas 
grew faster than metropolitan areas dur- 
ing the 1970s, that was not true for the 
South.? 

Population density (the number of peo- 
ple per square mile of land area) in North 
Carolina is nearly twice as high as in the 
nation at large (Table 1) and higher than 
in any other state in the South (defined by 
the Census Bureau to include 16 states 
and the District of Columbia) except 
Delaware, Maryland, Virginia, the Dis- 
trict of Columbia, and Florida. 

In acomplete turnaround, North Caro- 
lina net inmigration during the 1970s was 
over 600,000, compared with a net out- 
migration of over 500,000 persons during 
the 1960s.3 

The striking shift to nonmetropolitan 
growth in North Carolina is more clearly 
demonstrated by comparing different 
groupings of coynties for the decades of 
the 1960s and 1970s. In Figure 1 and 
Table 2, designations for metropolitan 
counties and for adjacent and nonadja- 
cent nonmetropolitan counties follow the 
1982 designation by the Census Bureau. 
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The regional classification uses U.S. Crop 
Reporting Service districts. Twenty-four 
of the state’s 100 counties are now classi- 
fied as metropolitan. Only 36 counties are 
not immediately adjacent to those metro- 
politan counties or similar counties in 
neighboring states. In the 1960s, growth 
in nonmetropolitan counties was only 2.4 
per cent, compared with a 21.5 per cent 
growth rate in the metropolitan counties; 
in the 1970s the respective rates were near- 
ly equal at 14.7 and 16.3 per cent. Further, 
the counties not adjacent to metropolitan 
counties grew by only 0.8 per cent during 
the 1960s but by 11.9 per cent in the 1970s. 
Counties adjacent to metropolitan coun- 
ties grew by 3.6 per cent in the 1960s and 
by 16.5 per cent in the 1970s. Metropoli- 
tan counties grew by 21.5 per cent in the 
1960s and by only 16.3 per cent in the 
1970s. Thus in North Carolina the clear 
trend is for counties without large cities to 
grow rapidly. 

The rate of population growth in the 
Piedmont remained nearly constant at 
about 16 per cent over the two decades, 
whereas the rates increased from 5 to 14 
per cent in the Coastal region, and from 
9.5 to 17 per cent in the Mountain region 
in the 1960s and 1970s, respectively. Popu- 
lation densities have increased similarly. 
As Table 2 shows, population densities in 
the adjacent and nonadjacent counties are 
nearly equal. 


In 1980 North Carolina was 48 per cent 
urban,‘ whereas it was 45 per cent urban 
in 1970.5 In 1970 nearly 87 per cent of the 
rural population was classified as non- 
farm.$° It is likely that the continued move- 
ment of nonfarm residents into rural 
areas has increased the nonfarm orienta- 
tion of rural residents since 1970, although 
detailed 1980 Census data are not yet 
available. 

North Carolina now ranks as the na- 
tion’s tenth most populous state, and it is 
growing faster than the national aver- 





4. U.S. Department of Commerce, Bureau 
of the Census, “1980 Urban Population Propor- 
tion Registers Smallest Gain in U.S. History, 
Census Tabulations Show,” News Release CB81- 
138 (Washington, D.C., August 13, 1981). 

5. U.S. Department of Commerce, Bureau 
of the Census. 1970 Census of Housing, Supple- 
mental Report, Occupied Housing Units and 
Rural Population, HC (S1)-7 (Washington, 
D.C., 1972). The urban population is composed 
of all persons who live in urbanized areas and in 
places of 2,500 inhabitants or more outside ur- 
banized areas. The population not classified as 
urban constitutes the rural population. 

6. Residents of all rural territory not part of a 
farm are designated nonfarm. The definition of a 
farm is changed periodically, currently being any 
establishment from which $1,000 or more of agri- 
cultural products are sold or would normally be 
sold during a year. 


Table 1 


age—-six times faster in nonmetropolitan 
counties during the 1970s than during the 
1960s. The statewide population density 
is nearly twice the national average. 

Housing. Throughout the South gener- 
ally the number of housing units is increas- 
ing in metropolitan and nonmetropolitan 
counties at nearly equal rates (35 per cent 
and 34 per cent respectively between 1970 
and 1979). But 64 per cent of the metro- 
politan growth occurred outside of central - 
cities in areas that often contain little ur- 
ban development.’ Thus the effect of new 
housing on the land is much greater than 
the growth rate of housing in nonmetro- 
politan areas suggests. 

North Carolina’s population increased 
by 15.5 per cent between 1970 and 1980. 
But the number of new housing units rose 
by 38.3 per cent (the total number of units 
rose from 1,642,015 to 2,271,123 units).* 
Like the population, the housing units 
constructed in North Carolina in the 





7. U.S. Department of Commerce, Bureau 
of the Census, General Housing Characteristics 
Annual Housing Survey: 1979, Part A(Washing- 
ton, D.C., August 1981. 

8. U.S. Department of Commerce, Bureau 
of the Census, 1980 Census of Population and 
Housing, Advanced Report, North Carolina: 
Final Population and Housing Unit Counts 
(Washington, D.C., March 1981). 


Population Density and Change in Population: 
United States, South and Selected Southern States, 1960-80 


Percentage 
population change 


1970-80" 
Population growth 





Area 1960-70 


1970-80" Metropolitan 


Nonmetropolitan 





United States 13.4 
South* 14.3 
North Carolina 11.6 
Virginia 17.6 
South Carolina 8.7 
Georgia 16.4 





10.8 98 
19.0 20.1 
15.5 16.3 
14.4 13.3 
18.2 20.3 


17.6 | 19.8 





15.9 
17.1 
14.7 
16.6 
16.2 
14.8 





a. Source: U.S. Department of Commerce, Bureau of the Census, County and City Data Book (Washington, D.C.: 1978). 

b. Source: Calvin L. Beale, “Reverse Migration Confirmed,” American Land Reform Forum Magazine 2 no. 3, (Summer 1981); Calvin L. Beale, Rural and Small 
Town Population Change, 1970-1980, ESS-5, Economics and Statistics Service (Washington, D.C.: U.S. Department of Agriculture, February 1981), Bureau of the 
Census “!980 Urban Population Proportion Registers Smallest Gain in U.S. History, Census Tabulations Show,” New Release CB81-138 (Washington, D.C.: August 13, 
1981), except for North Carolina figures which are from U.S. Department of Commerce. Metropolitan and nonmetropolitan growth rates are affected by the Census 
classification of metro, nonmetro. The North Carolina growth rate reflects the current specification of counties and the three new SMSA designated after the 1980 Census. 

c. States classified as being in the South are Delaware, Maryland, District of Coumbia, Virginia, West Virginia, North Carolina, South Carolina, Georgia, Florida, 
Kentucky, Tennessee, Alabama, Mississippi, Arkansas, Louisiana, Oklahoma, and Texas. 
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Figure 1 


Standard Metropolitan Statistical Areas and Adjacent Counties: North Carolina, 1982 
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Source: Bureau of Census, U.S. Department of Commerce 








1970s were spread evenly throughout the 
state. The percentage increase was nearly 
identical in the following comparisons of 
counties: metropolitan versus nonmetro- 
politan, adjacent versus nonadjacent, and 
Coastal versus Piedmont versus Moun- 
tain. 

Off-farm income and employment. 
Many factors help determine the amount 
of off-farm income and employment of 
farm operators. These include the pre- 
dominant type of farming in the area, the 
profitability of farming, and the opportu- 
nity for employment. Several North Caro- 
lina farm enterprises—like tobacco, poul- 
try, and small grains—lend themselves to 
off-farm employment. The growth in the 
number of jobs available outside of urban 
centers has probably enabled many small- 
farm operators to continue to farm and to 
live in rural areas when farm profits were 


The stated principal occupation varied 
greatly with income; for 73 per cent of the 
operators whose farm income was below 
$2,500, farming was not their primary 
occupation. 

The regions of the state vary consider- 
ably in the number of farm operators who 
have off-farm income. In 1978 the percent- 
age of farm operators who worked off the 


farm at least 100 days a year ranged from 
mostly under 30 in the Coastal region to 
mostly over 45 in western North Caro- 
lina."! 





11. U.S. Department of Commerce, Bureau 
of the Census, 1974 Census of Agriculture, Spe- 
cial Reports: Graphic Reports, Vol. 1V, Pt. 1, 
(Washington, D.C., 1978). 


Table 2 
North Carolina Population and Population Density Data, 1960-80° 


Percentage 


North Carolina 


population increase 


Population per square mile 





counties 1960-70 


1970-80 


1960 1970 





low.? 

Whereas in 1974, 64 per cent of farm 
operators in North Carolina listed farm- 
ing as their principal occupation, by 1978 
that number had dropped to 55 per cent.!° 





9. U.S. Department of Agriculture, Structure 
Issues of American Agriculture, Economics, Sta- 
tistics and Cooperative Services, Agricultural Re- 
port No. 438 (Washington, D.C., 1979). 

10. U.S. Department of Commerce, Bureau 
of the Census, 1978 Census of Agriculture: State 
and County Data, North Carolina, Part 33, 
(Washington, D.C., 1978). 


54/ Popular Government 


North Carolina 11.6% 
Metropolitan 21.5 
Nonmetropolitan 2.4 

Adjacent 3.6 
Nonadjacent 8 


15.5% 104 
16.3 220 
14.7 66 
16.5 67 


é 11.9 64 
Coastal 5.0 14.0 74 
Piedmont 16.6 16.1 166 
Mountain 9.5 17.0 73 








a. Figure | shows the counties classified as metropolitan, adjacent, and nonadjacent following Bureau of 
Census designation as of 1982. Designation of Coastal, Pied and M 
porting Service district boundaries. 

Source: Calculated using data from Leon E. Danielson, The North Carolina Rural Real Estate Market, 


Economics Information Report no. 66. (Raleigh, N.C.: North Carolina State University, Department of Econ- 
omics and Business, December 1981). 





in regions follows Crop Re- 








Economic pressures to convert farm- 
land to nonfarm uses. Between 1972 and 
1982 farmland values in North Carolina 
increased from $371 per acre to $1,284 as 
reported by the U.S. Department of Agri- 
culture. Nationwide, farmland values rose 
from an average of $203 per acre in 1971 
to $788 per acre in 1981!2—as a result of 
inflation and demands for land for farm 
and nonfarm uses. in North Carolina 
much of the increase has been due to 
demand for nonfarm uses. 

To obtain more information on non- 
farm demand for farmland in North Caro- 
lina, farmland sales from October 1, 1979, 
to March 31, 1980, were surveyed.'3 A 
questionnaire was sent to real estate brok- 
ers, realtors, appraisers, bankers, and 
others in the state who were knowledge- 
able about farmland sales. It had two 
parts—one on respondents’ judgment 
concerning strength of the land market, 
and a second on actual sales of farmland. 
The data presented here are selected items 
that relate specifically to urbanization of 
rural land. 

Statewide, 51 per cent of the respon- 
dents thought that nonfarm uses were the 
primary determinants of demand for rural 
farmland, although there was consider- 





12. Leon E. Danielson, The North Carolina 
Rural Real Estate Market, Economics Informa- 
tion Report No. 66, North Carolina State Univer- 
sity, Department of Economics and Business, 
December 1981; James Hrubovcak, John F. 
Jones, Anne Burke, George Amols, Linwood 
Hoffman, and Ron Jeremias, Farm Real Estate 
Market Developments, CD-87 (Washington, 
D.C.: Economics and Statistics Service, U.S. 
Department of Agriculture 1982). 

13. Danielson, Rural Real Estate Market. 


able regional variation (Table 3). Respon- 
dents also estimated that about 34 per 
cent of all farmland sold in the state was 
purchased for nonfarm use. 

Respondents’ estimate of land value by 
type of nonfarm use ranged from $6,356 
per acre for industrial land to $374 for 
marsh, mineral, and similar land (Table 
4). The actual average statewide selling 
price was $1,398 per acre for land that 
remained in agriculture and $1,875 per 
acre for land expected to be converted to 
nonfarm use. 

The National Agricultural Land Study 
(NALS)'‘ analyzed 131 federal programs 
that were expected to affect farmland use. 
It found that 70 per cent stimulated the 
conversion of farmland to nonfarm uses. 
Many of these programs relate to housing, 
industrial development, or water and 
sewer projects. My survey of actual sales 
indicated that price per acre was approxi- 
mately double when these influencing fac- 
tors were present. Of the tracts sold for 
nonfarm development, 39 per cent were 
expected to go into rural residential use, 
3.8 per cent were expected to go into 
commercial or industrial use, and 35 per 
cent were to be held for future develop- 
ment. 

In summary, farmland values in North 
Carolina appear to be greatly influenced 
by their potential for nonfarm develop- 
ment—especially in the Piedmont and 
Mountain regions, where respondents felt 
that nonfarm factors were the primary 
determinants of land value. Land values 
by type of use are generally much higher 
for nonfarm uses than for farm use. In 





14. National Agricultural Lands Study, Final 
Report (Washington, D.C., 1981). 


Table 3 


Nonfarm Sales and Their Effect on Land Values: North Carolina 


Item North Carolina 


Coastal Piedmont Mountain 





Response: “Nonfarm factors are 
the primary determinant of 
value” 

Percentage of farmland sold for 
nonfarm use 


65% 


34% 34% 39% 30% 





Source: Leon E. Danielson, The North Carolina Rural Real Estate Market, Economics Information Report 
No. 66 (Raleigh, N.C.: North Carolina State University, Department of Economics and Business, December 


1981). 





rural areas, the availability of water and 
sewer facilities, or having rural industry 
or rural housing projects nearby, raises 
land values and future price expectations 
of landowners. Although few tracts actu- 
ally are converted to nonfarm use each 
year, the effect of rural nonfarm develop- 
ment is certainly widespread in terms of 
its effect on land values, future price 
expectations, and the amount of land 
held for nonfarm development. 


Issues and policies 


During the 1970s, in North Carolina as 
in the nation at large, population and 
housing growth shifted greatly from met- 
ropolitan to nonmetropolitan areas. This 
shift has been welcomed (and promoted) 
by many who have observed the decline 
of rural areas for decades; it has also raised 
issues that are beginning to receive atten- 
tion throughout rural and smali-town 
America. Two of these issues are rural 
land use and the ability of local govern- 
ment to respond to the changing needs of 
the more urban rural population. 

Land use. The population growth in 
nonmetropolitan areas and the effect of 
that growth have generated interest and 
concern in regard to two rural land-use 
issues: (1) the protection of farm opera- 
tions, and (2) the preservation of farm- 
land.'5 Protection of farm operations has 
become an issue because of the frequent 
complaints and nuisance suits filed against 
farm operators over the dust, odors, 
noises, etc., that result from normal farm 
operations. Although most controversies 
are settled before they go beyond the com- 
plaint stage, several nuisance suits filed by 
health departments and private citizens in 
recent years have resulted in fines to pro- 
ducers and/or requirements to modify 
farm operations. These requirements are 
often costly to implement and, in some 
cases, have forced the producer to relocate 
or go out of business. 

The 1979 North Carolina General As- 
sembly passed a law designed to forestall 
such controversies in farming areas, to 
prevent disruption of farm operations, 
and indirectly to reduce the loss of farm- 





15. See also William A. Campbell, “Strategies 
for Protecting North Carolina Farm and Forest 
Land,” Popular Government 48, no. | (Summer 
1982). 
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Table 4 


Respondent’s Estimate of Average per Acre Value of North Carolina Farmland 
Sold for Nonfarm Use by Geographical Region, April 1, 1980° 


Categories of Nonfarm Use 





Holding for 
future 
development 


Rural 
residence 


Commercial 
or industrial 


Marsh, 
Geographical region” Recreation Forest mineral, etc. 








Mountain $3,211 $2,453 $1,728 $8,681 $804 $517 


Piedmont 3,207 3,803 1,654 4,421 483 
Coastal 3,750 8,761 2,404 6,822 604 289 
North Carolina‘ 3,417 5,429 1,924 6,356 695 374 





a. Region values are calculated by weighting county values by the percentage of nonfarm land that is of each use category in the counties comprising the region. 


b. Regi 





are aggregati 


of the following Crop Reporting Service districts: Mountain Region—Northern and Western Mountain districts; Piedmont 


Region—Northern, Central, and Southern Piedmont districts; Coastal Region— Northern, Central, and Southern Coastal districts. 
c. State averages are weighted by the appropriate region percentages. 
Source: 1980 North Carolina Rural Real Estate Market Survey. 





land by limiting the circumstances under 
which agricultural operations may be 
deemed a nuisance. It is still too early to 
judge the effectiveness of the law. Further, 
the law does not address another protec- 
tion issue—the taking of farmland for 
water supply, transportation, and other 
public purposes through the powers of 
eminent domain. 

The preservation of farmland issue has 
been raised by many citizens and interest 
groups concerned about food supply and 
about such social, environmental, and 
economic issues as maintenance of rural 
character and the agricultural production 
upon which a large part of the local eco- 
nomy may be based. There is disagree- 
ment over the prospective adequacy of 
our food supply (a national issue), largely 
because of differences of opinion over the 
assumptions to be made when estimating 
future supply and demand for food, farm 
productivity per acre, etc. The 1982 
National Resource Inventory being con- 
ducted by the U.S. Soil Conservation Ser- 
vice will provide improved data with 
which to estimate the rate of farmland 
loss. The social, environmental, and eco- 
nomic concerns are perhaps more import- 
ant locally because of their large effect 
upon citizens. 

Numerous land-use policies to address 
the protection and preservation issues 
have been suggested and tried throughout 
the United States. They differ greatly de- 
pending on the perception of the problem, 
the degree of urbanness of the area, and 
the degree of urgency perceived by local 
citizens and elected and appointed offi- 


56 / Popular Government 


cials. In general, land-use policies fall into 
two major categories: regulations and in- 
centives. Examples of regulations include 
zoning and subdivision regulations. Incen- 
tive policies include adjustments in tax 
rates to stimulate desired land-use and 
redirection of the spending power of gov- 
ernment to avoid, for example, stimula- 
tion of growth and development activities 
that lead to loss of farmland and purchase 
of development rights. In North Carolina, 
the 1973 General Assembly passed a use- 
value law that provides for taxation of 
qualifying farmland at its use value in 
agriculture rather than its market value. 
Although the act has provided tax relief 
for owners of farmland in some instances, 
it probably has not caused farmland to be 
preserved because of the large capital 
gains that accrue when land is developed 
for nonfarm purposes. Several studies are 
available that look more closely at alterna- 
tive land-use policies. '¢ 

Local government adjustments. Even 
before the shift of population to nonmet- 
ropolitan counties was evident, concern 
was being expressed for the lack of re- 
search concerning and the inability of 
local government to respond to the prob- 
lems and needs resulting from nonfarm 





16. Final Report, Leon E. Danielson, “Reten- 
tion of Prime and Important Farm and Forest 
Lands—Alternative Public Policies and Pro- 
grams,” Proceedings, The Governor's Confer- 
ence on the Retention of Prime Farm and Forest 
Lands, December 17, 1981; Campbell, “Protect- 
ing North Carolina Farms and Forest Land.” 


development in rural America. During 
and after the Great Depression, agricul- 
tural policies and programs were devel- 
oped that focused on farm commodities 
and on increasing the welfare of rural 
people as farmers.!” 

At the same time, social legislation was 
enacted to improve the welfare of people 
generally. But farm people were often 
exempted because their needs were per- 
ceived as being addressed in the effort 
related to production of farm commodi- 
ties. For example, at first farmers and 
farm workers were exempted from Social 
Security coverage, wages-and-hours pro- 
visions of the Fair Labor Standards Act, 
unemployment insurance, and most state 
workmen’s compensation acts. This legis- 
lation often made off-farm work condi- 
tions more attractive than staying on the 
farm. Combined with many other pres- 
sures for farmers and farm workers to 
leave the farm, it encouraged farm-to-city 
migration and increased off-farm employ- 
ment by rural residents. 

The primary focus on agricultural pro- 
ducers on the one hand and on urban 
workers on the other meant that many 
issues of rural communities were often 
overlooked. Although farmers are consti- 
tuents of the rural “community,” they are 
an increasingly smaller proportion of resi- 
dents in these communities. Focusing on 





17. C. E. Bishop, “The Urbanization of Rural 
America: Implications for Agricultural Econom- 
ics,” Journal of Farm Economics 49, no. 5, (De- 
cember 1967). 





the welfare of farmers and equating farm- 
er welfare with community welfare thus 
overlooks a growing segment of the popu- 
lation in the state’s rural areas. Further, 
farm conditions can improve while com- 
munity conditions deteriorate because 
farmers are only part of the whole and 
because communities are affected by other 
factors as well as farm concerns. Over the 
years, great attention has been given to 
the effect of changes in the structure of 
agriculture (the number of farms and 
farmers, farm size, corporate farming, 
etc.). But relatively little effort has been 
made to understand the effect of such 
community changes as population level, 
age structure of residents, the tax base, 
and the need for services and facilities. 

During the twentieth century many 
communities have undergone severe 
stress. Many stagnated or died. Those 
that prospered often became more special- 
ized (that is, less self-sufficient) and thus 
more interdependent; others expanded 
farm and/ or nonfarm economic activities 
and as a result served a larger area and 
more people. 

Today, the need for adjustment at the 
community level is probably as great as 
ever. Increased mobility of rural residents, 
improved communication facilities, and 
increased migration of nonfarm residents 


into rural areas have exposed rural resi- 
dents to urban life-styles and values that 
have increased the expectations of rural 
residents. Demands have been and are 
increasing for improved school programs 
and facilities, fire protection, waste dis- 
posal facilities, emergency health care, 
and a host of other services and facilities 
provided at the local level, often by local 
government. 

Yet decisions are made, and adjust- 
ments slowly occur. Whereas technologi- 
cal advancements are quickly adopted by 
farmers and farm industries, thus enabling 
them to remain competitive, rural institu- 
tions and programs change slowly. By 
nature, public policies are more difficult 
to develop than individual or business 
policies because group decisions must be 
made. There are gainers and losers for 
any policy, and often those who do not 
gain present roadblocks big enough to 
prevent community adjustments from 
being made. 

Today, even more than in 1967, “ur- 
ban” can no longer be equated with “big 
city”—nor can “rural” be equated with 
“farm.” Rural communities are no longer 
isolated and self-contained. Small towns 
and counties are often called on to pro- 
vide a much wider variety of services and 
facilities to meet the demands of farm and 


nonfarm rural residents. County funding 
must be adjusted, especially as the “new 
federalism” becomes a reality, and dif- 
ferent amenities must be provided. To a 
large extent these services will be of an 
urban nature, but they must be provided 
by rural, not urban, institutions. 


orth Carolina and the South are 
N in the midst of a population 

growth boom that is causing con- 
tinuing growth pressures in the urban 
areas while giving rise to new pressures in 
rural areas. Population densities are high, 
even in many counties without any cities 
of even medium size. Further signs of 
rural urbanization can be seen in the re- 
gional distribution of population growth, 
in the amount of and location of new 
housing construction, in the level of off- 
farm employment by farm operators, and 
in farmland values. While it is difficult to 
predict the future direction of these trends, 
it is likely that rural urbanization in North 
Carolina will continue. It is important 
that analysts and county and local govern- 
ments adjust to the changing times if citi- 
zens’ needs in rural North Carolina are to 
be met.@ 
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